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COURT  OF  EXCHEQUER. 


Michaelmas  Term,-— 56  Geo,  III. 

1B15. 


An  affidavit  by  two  persons,  in  the  jurat  of  which  it  is  sufficient 
it  was  expressed  to  have  been  sworn,  "  by  both  the  ^****  affidavitt 
<<  deponents,"  was  tendered  to  the  Court  this  day,  pretsiy  by  the 
in  support  of  a  special  motion,  and  received.  i^n  mom  by 

all  the  depo- 
-r^  •        .      1        /v.  1     -  .      1    ^       nents:  and  it 

Dauncey^  on  putting  in  the  affidavit,  apprised  the  is  not  neces* 
Court  of  the  peculiar  form  of  the  jurat,  which,  he  IhSIiMbc  w*-^ 
said,  he  felt  himself  called  on  to  do  in  consequence  yeraWy  •^w'^' 
of  their  recent  intimation  on  that  point  fa^j  but  having  beei> 
submitted  that,  in  this  Court,  if  an  affidavit  clearly  the  Ki/g's^ 
appear  to  have  been  sworn  by  all  the  deponents,  as  B^^^*'- 
in  the  present  case,  such  a  caption  should  be  deemed 
sufficient,  there  being  no  existing  rule  requiring 

(a)  Rex  V.  The  Sherifof  London,  ante,  Vol.  L  p.  338. 
VOL.  II.  B  that 


CASES   IN   THE   EXCHEQUER, 

^^^5'  ^  that  each  of  the  deponents  should  be  mentioned  by 
name  in  the  jurat  as  having  been  sworn  to  its  con- 
4;ents ;  and  to  that  the  Couri  assented. 


Tueiday,  WeSTON  V.  FaULKENER* 

^th  November. 


Service  of  all  OWEN  moving  for  an  attachment  against  a  party 
tended  to  ^^'  ^^^  ^^*  obeying  an  order  of  the  Court,  stated,  from 
bring  a  party  an  affidavit,  that  it  not  having  been  found  practi- 
8^waW°be^^^  cable  to  effect  personal  service  of  the  order,  it  had 
fulic*- buTu'it  ^^^  ^^^  ^*  ^^  dwelling-house  of  the  person  against 
can  be  made  whom  it  had  been  drawn  up ;  that  the  mode  of 
Court  that  ^  leaving  it  there  was  by  throwing  it  in  at  the  window, 
service  cannot  there  being  no  person  in  the  house  to  whom  it 
personally,  could  be  delivered  ;  and  that  it  was  believed  that 
was  probabir  ^uch  absence  had  been  the  effect  of  a  design  to  avoid 
cause  to  sus-    tJig  service  of  such  order, 

pectahat  the  « 

jnrty  kept  out 

the^ur^se^of      The  Court  (hating  premised  that  service  of  all 

^vox^mz  %Mc\x  pf^ocesses  throughout  J  having  for  their  object  to 

vice,  the         bring  a  party  into  contempt^  should  be  personal^ 

mn^a^iiie     t^^less  Specially  ordered  that  it  might  be  otherwise  )y 

nisi  for  an  at-  directed  a  rule  to  be  moved  for,  calling:  on  the 
tachment,  and  ,  i        i  .  /. .  i  -, 

order  that  ser-  pcrson  who  was  the  object  of  it,  to  show  cause  why 

Sgthc^nileat  ^^^* ^^^  ^^^  ^^^^  ^^  *^^  present  instance  should 
the  dweUing-  not  be  deemed  good  service,  and  intimated,  that  it 
cfEcient.  might  be  part  of  the  order  to  be  made  on  the  pre- 
sent application  (if  no  cause  should  be  shown  against 
it),  that  service  of  such  order  at  the  dwelling-house, 
should  be  considered  sufficient  to  ground  the  appli- 
cation for  an  attachment. 

Attorney 


MICHAELMAS  TERM)   56  GEO.^  III.  3, 

Attornet  General  v.  Woodhead.  Wednesday. 

Sth  November^ 

A  Verdict  had  been  found  for  the  Crown,  at  the  The  court 
last  Revenue  Sittings,  on  an  information  against  the  wdicf'ar^tt 
defendant,  under  the  21  st  Geo,  III.  eh.  55,  for  ajudgment,on 

.  -^  1-  n  ..1       '        affidavit  that 

receiving  spirituous  hquors  irom  a  person  n6t  having  a  bin  has  been 
painted  over  the  outward  door  of  his  place  of  busi-  a^^wftncfs'r*^ 
ness,  the  words  Distiller,  Rectifier,  or  Compounder  j'ictedforper- 
of  spirituous  liquors,  in  compliance  with  the  provi-  temi  poiatof 
«on  in  the  19th  Geo.  HI.  ?^^ 

on  the  trial. 

Pell,  Seijeant,  now  moved  for  a  new  trial,  on  an  Nor  does  it 
affidavit,  which  charged  the  material  witness  on  the  c^ic^J^ 
part  of  the  Crown  with  having  falsely  deposed  at  the  would  be  saf- 
trial,  that  there  was  a  hole  in  the  wall  of  the  de-  forsenSnga 
fendant's  premises,  through  which  the  spirits  had  ^t^I^J^^^ 
been  conveyed,  whereas  (as  it  was  now  sworn  in  the  invcstigatioii* 
affidavit)  that  there  was  not,  nor  could  there  have 
been,  any  such  hole.  It  further  stated,,  that  an  indict- 
ment had  since  been  preferred  against  the  witness 
for  peijury,  charged  to  have  been  committed  on    . 
that  occasion,  at  the  sessions ;  and  that  the  Grand 
Jury  had  found  the  bill. 

But  the  Court  holding  that  on  that  affidavit  there 
was  not  sufficient  ground, 

It  was  moved  that  the  judgment  might  be  ar- 
rested till  the  event  of  the  trial  should  be  known. 

Thomson,  Chief  Barmi.  The  Court  cannot  blend 
a  criminal  and  civil  proceeding,  for  the  purpose 

B  'J  of 


4  «A6£8  IN  THE  EXCHEQUER, 

.    ^^^5'     ^  of  contradicting  a  fact  sworn  to  on  a  trial.     It 

Attorhey  would  be  pregnant  with  the  greatest  mischief  if  even 

EKEBAL^  a  conviction  of  peijury,  on  evidence  given  by  a  wit- 

'WooDHEAJ>.  ness,  were  to  be  received  in  answer  to  a  verdict. 

His  Lordship  adverted  to  the  case  of  Bartktt  v. 

Picker sgill(b)i  where  the,  plaintiff  petitioned  for 

leave  to  file  a  supplemental  bill,  in  nature  of  a  bill 

of  review,  the  defendant  having  been  convicted  of 

perjury  in  the  main  subject  of  his  answer;   but 

Lord  Keeper  Henley  dismissed  the  petition. 

Rule  refused. 


«M. 


■  "^  '^'  -»  JD4UNCEY  moved  to  make  absolute,  a  rule  for 


^3«^f  Court  *^  attachment  against,  on  an  affidavit  of  service  of 

on  a  icrvant     the  rule  on  a  servant  of  the  party, 
of  the  Mrtjr,  '^ 

not  at  nit 

dweiiinjj-  p^  Curiam. — ^There  is  no  'case  of  service  on  a 

4;ieiit.  servant  being  held  good,  unless  itbe  at  the  dwelling- 

house,  where  all  proceedings  not  required  to  be 
personally  served,  should  be  left. 

Motion  refused. 


lOffcjfaS^.  Hall  v.  Feanklin. 

scnricc  of  w-  Q  WEN  moved  for  a  distringas^  for  non-appearance 
dwelling-  to  a  writ  of  Ventre  facitis,  on  affidavit  of  service  on 
fS?"''*'   the  wife  of  defendant,  at  his  dweUing-house. 

'^'^''^^  Motion  granted. 

(b)  Coxs  Cases  in  Equity,  p.  16. 

Rex 


MICHAELMAS  TERM,   56  GE<h  III. 

1815. 


Rex  r.  BOTLE.'  UtkNovemha-, 

^  ^  » 

DaUNCEY  moved  that  thb  case,  which  had  J5f„^?°,J. 
been  aigued  and  disposed  of  at  the  sittings  after  pointare-ar- 
last  Trinity  Term  (a)j  in  the  absence  of  the  Soli-  fd^uk>»,  iS 
dtor  General,  might  be  permitted  to  be  brought  j^erwiw*^*'^ 
before  the  Court  for  a  second  aigument,  that  the  officer,  to  give 
Solicitor  General  might  have  an  opportunity  of  being,  portunityof* 
heard;  which  the  Court  considering  to  be  irregulap  Deing^^^^J* 
and  impracticablci, 

ILefusedL 


Wattleworth  v.  W.  H.  Pitcher;'  ^  sw^Pay.^ 

V 

I^ARKER  moved  that  A.  JE.  Pitcher y  the  de-  win  order  the 
fendant's  attorney  in  an  action  commenced  at  law,  ^j^^^^* 
might  be  ordered  to  accept  a  subpoena  in  this  cause,  siding  at>road, 
on  the  part  of  the  defendant,  he  having  refused  to  do  m^oyed  to*^ 
80  on  Implication,  and  that  serving  it  6n  him  might  ^^°**""jj^ 
be  deemed  good  service.     The  plaintiff  had  filed  a  to  accept  a 
hill  for  an  injunction  to  restrain  the  defendant  from  ]lS**^,n*ctloa 
proceeding  further  at  law,  in  the  action  brought  by  biiUsupporteti 
him  to  recover  a  sum  of  money,  and  for  an  accounts  of  the  facts* 
The  affidavit  in  support  of  the  motion. stated,  that  ^bshltaiice  of 
tiie  defendant,  who  resided  at  Martinique,  having:  an  account 

1.,,..,  ,.         ,.  between  the 

authorized  his  said  attorney  to  bnng  the  action  now  parties. 
sought  to  be  restrained,  the  plaintiff  had*— in  conse-^ 
fuence,  been  held  to  bail,  on  an  affidavit  of  debt 
made  by  the  defendant's  said  attorney,  and  that, 
mutual  accounts  subsisted  between  the  parties. 

Motion  ordered. 

(a)  Via6  ante,  vol.  1 .436, 

s  J  Edmonds 


6  .      CASES  IN  THE  EXCHEQUER, 

1815 


Edmonbs  v.  Leman. 

Same  Day, 


intcriocutoig^  WiLLIAMSy  J.  moved  to  set  aside  the  intcr- 
may  Sf  rigncd  locutory  judgment  which  had  been  signed  in  this 
on  the  last  day  cause  for  irregularity.     The  writ  was  returnable  on 

Qf  the  time        ,       n  1  1  n    \ 

given  by  the  the  nrst  general  return  day  of  the  present  term. 
i^lVp^ie^aS  The  rule  to  plead,  which  is  said  to  be  a  four-day 
filed.  nile,  inclusive,  expired  on  Thursday  the  gth,  and 

the  plaintiff  signed  the  judgment  on  the  10th, 
which  was  now  sought  to  be  set  aside,  on  the  ground 
that  the  defendant  had  all  the  loth  to  plead  in^ 
and  that  judgment  ought  not  to  have  been  signed 
till  the  1  ith.  It  was  contended,  that  by  the  prac- 
tice of  the  Court  of  King's  Bench,  judgment  could 
not  be  signed  till  the  day  after  the  last  day  oi^  the. 
time  for  pleading,  although  it  was  admitted  that,  in 
the  Common  Pleas,  according  to  the  case  oiLaing 
V.  Buimted(aX  the  practice  was  to  compute  the 
time  to  plead  inclusively,  as  had  been  done  in  the 
present  case.;  but  the  questidn  now  raised  was,  whe- 
ther the  plaintiff  had  done  right,  and  was  entitled 
by  the  practice  of  this  Court,  to  sign  judgment,  for 
want  of  a  plea  on  the  lotfa. 

[^Tbe  Master  being  referred  to,  reported,  that 
according  to  the  usage  of  this  Court,  what  had  been 
done  was  correct.  -  The  defendant  should  h^ve 
pleaded  by  the  loth,  cprthe  plaintiff  might  sign 
judgment  on  that  day,3 

Per  Curiam.  Motion  refused^ 

(a J  a  Bl.  1343* 

It 
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It  was  suggested,  that  the  defendant  had  a  good  ^ 1815. 

defence  to  the  action.  Edmonds 

V. 

^  T/.  •!  Leman. 

Chief  Baron.  If  you  come  to  set  aside  a  re- 
gular interlocutory  judgment;  on  the  ground  of 
having, a  good  defence,  you  must  make  another 
application,  supported  by  an  affidavit  of  merits.. 


IN  THE  EXCHEQUER  CHAMBER. 
In  Error^ 


JKNOWLESy  Common  Serjeant,  moved,  that  it  is  sufficient, 
interest  might  be  computed  and  allowed  on  the  fori^nSrS  oa 
affirmance  of  this  judgment..  affirmance  of 

a  judgment,  to 
apprise  the 

To  a  question  from  the   Court,  he  answered^  a^^scof^ac-^^ 
that  he  was  not  furnished  with  the  usual  affidavit,  tion,  or#  te- 
88  to  the  cause  of  action,  but  that  he  was  instructed  fidavlt^  not 
that  it  was  oft  a  bill  of  exchange.  indispcnsibic. 

OiBBs,  Chief  Justice*  It  is  not  absolutely  ne- 
cessary that  an  affidavit  should  be  made  of  the 
cause  of  action ;  it  is  sufficient  if  the  Court  be  in- 
formed of  the  fact  by  counsel.. 


B  4  WUiLIAMS 


8  CASES  IN  THE  EXCHEQUER, 

1815. 


Wtdnaday  WiLLIAMS   V.    DeTHICK, 

15(&  November 

A  person  oc-  JqNES^  D.  F.  opposcd  the  justification  of  one 
boufc"^r\  of  the  defendant's  bail,  on  the  ground  that  he  was 
^'S'^for'  ^^^  *  housekeeper,  in  the  sense  in  which  that  de- 
which  he  pays  scription  was  meant  to  be  understood,  as  applicable 

neither  rent      ^         «•   •  /•  i.  -i 

nor  uxes,  ad-  to  Sufficiency  of  bail. 

mis  ible  to 
justify  as 

special  bail.  He  was  employed  by  the  Commissioners  in  the 
repair  of  the  water-works  in  Swallow-street,  and 
they  allowed  him  a  house  to  live  in  during  the 
period  of  his  employment,  for  which  he  paid  na 
rent  or  taxes. 

The  Court  held,  that  he  was  such  a  house-* 
keeper  as  might  become  bail ;  and  he  was  allowed 
to  justify. 


Same  Day.  BrANKER  V.  MaSSEY. 

Cn  motion  to  CAUSE  was  shewn  against  a  rule  why  these 
ScdVngs  M^'  proceedings  should  not  be  set  aside,  as  beneath  the 


imfra  tSgnita-    dignity  of  the  Court,  which  had  been  nanted  on 

IfxiyOnanat^  ^\     .        ,         11%     ••/•         x  , 

fidavit  that     an  amdavit,  that  the  debt  (if  any)  was  under  40  «^; 

S^^f^dis  ^^^^  ^  ^^  ^*^d  ^^y  *»  affidavit  on  the  part 
not  amount  to  of  the  plaintiff,  that  the  debt  amounted  to  more 
tlunotin"    than  405.  the  Court  dischaiged  the  rule,  with 

quire  into  the  onsfn 
amount,  if  ail  ^^^* 
afHdavit  be 

put  in  on  shewing  cause,  that  the  demand  exceeded  that  sum,  but  will  at  once  dis- 
charge the  rule,  with  costs. 

M^Nabe 
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1815. 


M'Nabb  and  others  v.  Ingham  and  another.  JWda^ 

iTih  November 

IjITTLEDALE  moved  for  a  distringas  against  Service  of 
the  defendants,  for  not  having  appeared  to  a  venire  ^Zs/!hj* 
facias  ad  resp.  on  an  affidavit,   stating  that  the  j|^^^"|^V*^ 
deponent  had  served  the  defendants  with  copies  of  defendants  at 
the  original,   which  was  returnable  on  the  nth  in-Rhoiw^not 
instant,  by  delivering  them  to.  a  person  at  the  *^^i^ 
counting-house  of  defendants,  at  liverpoolf  who  in-  trkgas, 
formed  the  deponent  that  he  was  their  clerk ;  that  J^^-^^ 
he  had  used  all  means  to  serve  them  [in  person3  !^'?*  ^^ 
by  attending  at  their  office  on  the  9th,  10th,  and  puipose  of 

peiional  ler- 


1 1th,  without  meeting  them,  that  he  was  told  by 
the  Clerk  that  they  were  both  from  home,  and 
could  not.  be  seen ;  and  that  one  of  them  was  in 
Liverpool,  but  where  he  could  not  tell. 

Per  Curiam. — It  would  be  going  beyond  the 
rule,  to  grant  a  distringas  on  such  a  service. 

Motion  refused. 


vice. 


WiCKHAM,  V.  Mealing.  is? SJS&er. 

GaSELEE  had  obtained  a  rule  on  the  7th,  calling  if  the  dav  on 
on  the  plainti£P  to  show  cause,  why  the  writ  of  quo  fendant  u* 
minus f  which  had  been  served  on  the  defendant,  and  ^^^^f^ 

'  appear,  oe 

omitted  in  the 
notice  attached  to  mesne  procetSy  the  Court  will  set  aside  the  wtk^  and  all  tubse- 
qnent  proceeding,  notwithstanding  the  defendant  has  sttffei:ed  »  whole  term  to 
elapse  without  ^ving  notice  to  the  plaintiff,  and  does  not  apply  to  the  Court  tiU 
after  the  execution  of  a  writ  of  inquiiy. 

aU 
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^^^5*  all  subsequent  proceedings,  should  not  be  set  aside 
WicKHAM  for  irregularity.  The  aflBdavit  of  the  defendant 
Ms^iNo.  ^^^  ^^  attorney  stated,  that  defendant  had  been 
served  with  the  annexed  copy  of  a  writ  of  quo  minus 
on  the  23d  May^  and  that  he  had  not  been  served 
with  any  other  copy ;  that  the  writ  was  issued  oa 
the  igth  Majfi  and  that  it  had  no  notice  sub- 
served, specifying  the  time  when  the  defendant 
was  to  appear  at  the  return  thereof  *5  and  that 
he  W98  informed  by  his  attorney,  that  he  had  good 
ground  of  defence  1 0  the  action ;  that  on  the  I4tl^ 
of  June^  notice  of  the  omission  was  given  to  the 
plaintiff's  clerk  in  Court ;  and  that,  notwithsbtnd- 
ing  such  notice,  the  plaintiff  had  proceeded  in  the 
action,  and  executed  a  writ  of  inquiry  of  damages^ 
The  clerk  of  the  defendant's  agent  also  made  aa 
affidavit,  that  he  had  called  on  the  plaintiff's  clerk 
in  Court,  on  the  15th  day  oijune^  after  the  defend^ 
ant  had  been  served  with  notice  of  declaration,  and 
had  ipformed  one  of  his  clerks  of  the  deftct»  and 
that  in  ca^o  of  plaintiff's  proceeding  (iirther,  the 
Court  would  be  moved  to  set  aside  the  proceedings^ 

Dauncey  showed  cause ;  submitting,  that  if  the 
omission  in  the  notice  under  tho  writ,  of  the  day 
of  appearance,  were  irregular,  yet,  where  in  the  body 
of  the  process  the  day  was  distinctly  stated,  as  here, 
(for  the  writ  calls  on  the  defendant  to  appear  in. 
ifteen  days  of  the  Holy  Trinity),^it  should  hardly  be 
held  to  be  a  fatal  omission ;  for  the  defect  in  this  caSie 

*  The  blank  for  the  day  of  appearance,  in  the  notice 
wdemeilb  the  uaual  prialed  fona  •f  copy  rf  proceBS  ftr 
flirvlee^  which  should  hare  been  the  4th  of  June,  had  beea 
neglected  to  be  filled  up. 

Ms 
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is,  that  the  appearance  day  is  not  mentioned  at  all  in  ^815. 
the  notice,  not  that  a  day  is  mentioned  repugnant  to  Wickham 
that  ia  the  body  of  the  writ.  But  even  if  it  were,  jjj^^jj,q^ 
there  had  been  such  gross  and  reprehensible  delay, 
in  defendant  not  applying  to  set  aside  the  process 
for  that  irregularity  before,  as  the  Court  would 
not  encourage  by  entertaining  the  motion.  The 
defendant  was  served  on  the  23d  of  May ;  that 
f  Easter  J  term  did  not  end  till  the  26th  ;  the  writ 
was  returnable  on  the  first  return  in  the  following 
tenn ;  yet,  during  the  whole  of  that  term  no  no- 
tice was  taken  of  the  defect,  and  not  till  the  15th, 
the  day  after  the  term  was  over,  was  any  intimation 
made  of  it,  and  then  a  verbal  message  only  is  given 
to  one  of  the  clerks  of  the  plaintiff's  agent.  It  is 
laid  down  in  the  books  to  be  the  practice,  and  it  is 
fouBded  on  principle,  that  wherever,  a  defendant 
would  take  advantage  of  an  irregularity  in  mesn^ 
process,  he  must  proceed  to  do  so  before  appearance]^ 
whether  by  his  own  attorney,  or  by  plaintiff's  accord- 
ing to  the  statutef  J^,or  all  olgection  is  waved(^cj. 
In  this  case,  the  plaintiff  has  not  only  signed  judg- 
ment, but  has  executed  a  writ  of  inquiry. 

T^e  Court  held,  that  the  words  of  the  statute 
could  not  he  got  over;  and  t]|;ierefore,  notwith- 
standing the  delay,  and  the  stage  of  the  proceed- 
ings, made  the 

Rule  absolute,  with  costs. 

(h)  The  plaintiff  in  this  case  had  entered  an  appearance. 
Sec  Statutom. 
CO  Tidd's  Practice,  p.  i6a--5i6. 

Caulin, 


la  CASES  IN  THE  EXCHEQUEir^ 

I815. 


tiJu^^^  Caulin  v.  Sir  Robert  Lawley,  Bartr. 

w^^oiL  dc-  Owen  moved  for  a  distringas^  for  not  appearing^ 
fendant'8  scr-  ^  venire.     The  affidavit  stated  the  service  to  have 

vant»  at  nis  •      y      w 

dweiiiag-  been  on  a  servant  of  defendant,  at  his  dwelling* 
hS^absencc"^  house,  after  having  called  there  three  times  with- 
tuffi^*^'  t  ^  ^^*  seeing  him,  when  defendant  was  told  by  the 
will  the  cfourt  servant  that  the  defendant  had  been  gone  abroad 
toj^ew  cause  ^^  months,  and  was  not  expected  to  return  for 

why  such  ser-  two  Vears.' 
▼ice  should  *' 

not  be  suffi 

^^*-  Thomson,  Chief  Baron.    (After  referring  to 

the  officer^  ^ho  reported  that  it  was  not  effectual 
service).  The  question  is,  whether,  where  a  man 
is  abroad,  and  remains  out  of  the  kingdom  for  two 
years,  he  can  be  so  served  with  this  process.  The 
officer  thinks  with  me,  that  it  is  not  good  servicer 
for  the  purpose  of  founding  a  distringas^  Unless  it 
can  be  shown,  that  the  defendant  has  gone  abroad 
for  the  purpose  of  avoiding  the  service. 

Ott^en  then  ^plied  for  a  rule  to  show  cause,  why^ 
the  service  at  the  dwelling-house  should  not  be 
deemed  good  servfce  j  which  the  Court 

Refused^ 


The 
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ThelCiNG,  in  aid  of  Everett  &  Co.  v.-  Mowbray 
and  others. 


Wednnday,. 
tfd  Ntnembcr, 


Scarlet  moved  for  a  rule  to  shew  cause,  why  The  rule  of 
this  extent  should  not  be  set  aside  for  irregularity,  car.'i.^that^ 
It  had  been  issued  against  the  defendants,  who  nodcbtt,with. 

out  specisutVy 

were  bankers  at  Durham,  in  aid  of  Everett  and.  shall  be  found 
Ciompany,  bankers  in  London,  founded  on  an  ex-  ^^n'for  debu 
tent  against  Everett  and  Company.  Everett  him^  -"k^^h  **"!?* 
self  was  receiver-general  for  the  county  of  Middle-  on  motion  in 
sex,  and  had  paid  the  money  officially  received  by  him  orunicM  it 
into  his  own  bank,  to  the  account  of  himself  and  ^  for  debts 
partners.  The  extent  had  been  issued  in  the  usual  King^s  fiirm- 
manner,  and  the^^  was  granted  on  the  common  ]\ll^^^^^^ 
affidavit  in  vacation,  by  the  chancellor  of  the  ex-  confined 

<!  1    •         111*  construction 

chequer,  and  signed  by  him.  of  persons 

answering  the 
description 

The  first  objection  made  was  founded  on  the  of  King's 
rule  made  in  this  Court  in  the  15th  of  Charles  I.  it  to  be'con- 
that  **  no  debt,  without  specialty,  shall  be  found  by  JjJ^  ^^«|J; 
'^  inquisition  for  debts  in  aid,  unless  it  be  by  order  persons  be- 
"  or  motion  in  open  Court,  and  unless  it  be  for  counS)ic^to 
"  debts  due  to  the  Kind's  farmers ;  *'  and  it  was  con-  ^  Crown  for 

^^  ,  money  be- 

tended  that,  admitting  jEt;ere// himself,  in  character  long'me  to 
of  receiver-general,  were  entitled  to  be  considered  as  their  hands? 
the  King's  fanner,  so  as  to  give  him  a  right,  yet.     The  rule  of 
that  having  paid  the  money  into  his  bank,  the  debt  ^.j^jj  ^ 
was  no  longer  due  from  him  as  receiver  general,  but  tiiat^/ shall 
£rom  him  and  his  partners,  merely  as  accountable  ^on  a  simple 

contract  deot 
in  vacation,  unlesi  by  order  of  a  Baron,  held  not  to  be  intended  to  infringe  the  au- 
thority of  the  Chancellor  of  the  Exchequer  to  sign  siich/o//. 

to 
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1815^ ^  to  the  Crown  for  having  become  possessed  of  the 

TheKiNcin  ^ro^'s  money. 

RETT  &  Co.       [iGrRAHAM,  BoroH.     Still  Everctt  would  iJe  en- 
^,   ^'         titled,  for  the  debt  of  one  partner  is  the  debt  of 

JWOWBRAY        ,,  -,  * 

and  others.    ^*' J 

Then  the  question  arises,  whether  the  receiver- 
general  is,  as  such,  the  King's  farmer  ? 

[Thomson,  Chief  Baron.  There  can  be  no 
doubt  of  that.] 

In  that  case  the  extent  should  have  issued  on  be- 
half of  Everett  and  Company,  qua  farmers  of  the 
King.  This  is  a  mere  simple  contract  debt,  and 
not  in  any  manner  founded  on  specialty. 

Thomson,  Chief  Baron.     This  was  originally 
a  debt  due  to  the  Crown  from  Everett  B\oi\ey  as  the 
King's  receiver  or  farmer.     But  whatever  his  de- 
scription may  be,«  there  have  been  some  thousands 
of  instances  in  this  Court  since  that  rule  of  the 
15th  Charles  I.  down  to  the  present  time,  wherein 
that  rule  has  not  been  adhered  to.     Then  he,  as 
the  person  originally  solely  liable,  pays  the  money 
into  the  hands  of  himself  and  partners,  which  makes 
them  all  accountable  to  the  Crown  for  that  money, 
as  having  received  it  with  knowledge  that  it  was 
public  money.     The  debt  being  accordingly  found, 
by  inquisition,  to  be  due  from  all,  another  inquisi- 
tion finds  the  debt  due  to  them,  from  Mcmobraij 
and  Company,  their  debtors,  upon  which  the  ex- 
tent issued ;  and  issued,  as  appears  to  me,  quite  in 
'  the  common  course  of  the  business  of  this  Court, 

established. 
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established  by  an    usage    too  ancient  to  be  dis-  ^ ^i5| 

^rbed.  TheKiNo,in 

aid  of  EvE- 
That  rule  is,  therefore,  so  far  obsolete,  at  least  as  rktt  5c  Co. 

you  construe  it.     The  King's  fanner  means  the   mowbra« 
King's  aecountant ;  and  there  never  was  a  motion,    and  others. 
that  I  am  aware  of,  made  in  open  Court  for  an 
extent  in  such  a  case,  merely  on  the  ground,  that 
it  was  necessary  so  to  make  it,  because  the  debt 
due  to  the  Crown  was  a  simple  contract  debt. 

[Graham,  Baron.  By  the  intervention  of  the 
inquisition,  a  simple  contract  debt  is  made  a  debt 
ofrecord.J 

Another  objection  was  then  made,  founded  on 
the  rule  of  1691,  which  orders,  that  no  extent  in 
aid  shall  issue  for  a  simple  contract  debt  in  vacation, 
unless  it  be  by  order  of  a  Baron  of  the  Court.  In 
the  present  instance,  ihe^at  having  been  granted 
in  vacation,  and  signed,  not  by  one  of  the  font 
Barons,  but  by  the  Chancellor  of  the  Exchequer, 
it  was  urged,  theref<»re,  to  be  irregular,  inasmuch 
a3  it  was  contrary  to  that  rule  of  Court. 

[Graham,  Baron.  That  rule  cannot  be  con- 
strued to  take  from  the  Chancellor  of  the  Ex- 
chequer his  inherent  power  of  granting^ats.  He 
is  at  the  head  of  the  Court,  and  is,  as  such,  con- 
^antly  in  the  habit  of  signing  ^/^,  particularly 
when  the  Barons  are  absent  from  town.] 

It  was  admitted,  that  the  practice  of  the  Court 
was  against  the  objection  j  but  it  was  suggested, . 

that 


i6 
1815. 

The  KiNO.in 
aid  of  EvE- 

HETT  &  Co. 

V. 
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that  as  the  Chancellor  of  the  Exchequer  was  no- 
where called  a  Baron  in  the  books,  and  as  the  rule 
was  express,  the  practice  being  against  the  rule, 
could  hot  be  regular.  It  was  also  mentioned,  as 
MowBRAT  merely  matter  of  opinion  on  the  part  of  a  high  pro- 
sn  0  crs.  fgggiQuaj  character,  that  the  late  Chancellor  of  the 
Exchequer  had  himself  refused  to  sign  such^ats, 
from  a  doubt  entertained  by  him  of  his  having  au- 
thority to  do  so. 

Sed  per  Curiam. — There  can  be  no  doubt  on 
that  question.  The  objections  are  altogether  void  of 
foundation,  and  the  present  extent  appears  to  be 
quite  in  course. 

Rule  refused. 


Same  Day, 


Ellison  v.  Coath. 


wmofd^n  Owen  showed  cause  agamst  a  rule  which  had 
piaintiffihowi-  been  obtained  for  judgment,  as  in  case  of  a  nonsuit, 

ing  cause  .  . 

against  a  rule  for  not  proceeding  to  trial  according  to  notice.  He 
as  m*cMc*of  a  P^*  ^  *^  affidavit  of  the  absence  of  a  material  wit- 
»®»*»*>*»J^r  ness,  submitting,  that,  according  to  the  practice  of 
ing  to  trial  the  Other  Courts,  any  reasonable  excuse  disclosed  on 
ncS«,^o  My  ^  affidavit,  acicompanied  by  a  peremptory  under- 
the  defendant  taking,  and  (in  this  Court)  payment  of  costs,  would 
peiemptoiy  be  held  good  cause  against  making  this  sort  of  rule 
Md*(Sc*^'  absolute.  On  the  part  of  the  defendant,  it  was 
h^  h"  A  pressed,  that  the  plaintiff  should  not  be  allowed  to 
to  a  county     get  rid  of  the  present  rule,  as  he  had  harassed  the 

where  ho  as- 
sizes are  held  in.  the  spring)  consent  that  the  'vmui  shall  be  brought  back  to  the 
original  county,  that  tne  tnal  may  be  brought  on  without  further  delay. 

defendant 
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defendant  with  great  delay,  by  changing  the  venue  ^ ^8^5* 

from  Cornwall  to  BristoL  Ellisox 


The  Court,  however,  discharged  the  rule ;  but  they 
imposed  on  the  plaintiff,  the  terms  of  a  peremptory 
undertaking,  on  his  part, — to  proceed  to  trial  at  the 
next  assizes  for  the  county  of  Cornwall ;— -and  that 
he  should,  for  that  purpose,  consent  that  the  venue . 
should  be  brought  back  from  Bristol  (where  it  was 
now  laid,  there  being  no  assizes  hdd  there  in  the 
spring)  to  Cornwall ;  the  change  of  venue  to  be 
incorporated  in  the  present  order, — and  that  he 
should  pay  the  costs  of  the  defendant. 

Rule  dischaiged. 


V. 
COATH* 


Abbott^  on  the  behalf  of  the  defendant's  land-  The  landlord 
lord,  moved,  that  the  sheriff  of  the  county  of  Norfolk  ^^h^^r 
might  be  ordered,  (out  of  the  proceeds  of  the  sale  of  have  been 
the  goods,  chattels,  and  effects  of  the  defendant,  an^exteot  hn 
which  had  been  seized  under  this  extent  in  aid  on  ff/^  not  en- 

titled,  under 

the  premises  of  the  applicant,  in  the  occupation  of  the  sth  Anne, 
the  defendant,  as  his  tenant),  to  pay  to  him  the  sum  sheriff  to  pay 
of  294/.  10^.  being  one  year's  rent  due  for  the  farm  J^„^f^due^^e^* 
and  premises  09  which  the  property  of  the  defendant  fore  the  tesu 
had  been  so  taken,  and  which  rent  was  due  to  the 
applicant  before  the  time  of  the  teste  and  suing 
forth  of  the  said  extent : — and  that  the  said  sheriff, 
after  payment  of  the  said  rent^  and  the  debt  and 
VOL.  II.  c  damage^ 


1815*       damages  to  be, levied  by  the  said  extent,  might  be 

The  Kino    further  ordered  to  pay,  out  of  the  surplus  monies* 

«r    .      arising  from  the  said  levy,    the  amount  of  such 

DeCauj^.    furtjier  rent  as  should  be  found  to  be  due  to  the 

said  landlord. 

The  motion  Was  founded  on  the  8th  of  Anne, 
ch.14,  8.1,  which  provides,  that  no  goods  or  chattels, 
lying  or  being  on  any  premises  leased,  &c.  shall  be 
liable  to  be  taken  by  virtue  pf  any  execution,  '^  unless. 
**  the  party,  at  whose  suit  the  said  execution  is  sued 
"  out,,  phi^l,  before  the  removal  of  such  goods  from 
"  oflF  the  premises,  by  virtue  of  such  execution  or 
**  extent^^*  pay  to  the  landlord  of  the  said  premises 
one  year's  rent.  '  And  the  question  was,  whether  the 
proviso  in  the  act,  that  it  should  not  be  construed 
to  the  prejudice  of  the  Crown,  precludes  the  land- 
lord in  the  case  of  extents  in  aid.  It  was  submitted, 
that  in  the  Cfi,se  of  the  jSTm^  v.  Cotton  (aj^  Chap- 
man  was  a  bond  debtor  to  the  Crown,  and  the 
extent  was  immediate,  which  distinguished  that  from 
the  one  now  before  the  Court ; 

But  they  held,  that  an  extent,  although  issued 
in  aid  of  a  subject,  was  a  prerogative  process,  and 
ultimately^  and  in  effect  operating  fcwr  the  benefit  dP 
the  Crown,  and  that  the  Act  did  not  affect  levies 
under  that  process.  As  to  the  word  extent^  u^edl  in 
the  clause,  that  might  be  satisfied  by  applying  it  to 
such  as  were  of  a  privjite  nature,  of  which  there  are 
several,  as  extents  on  statute  staple,  and  others* 

Motion  refused. 

(n)  Parker^  ii«.      • 

Cook 
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1815. 

Cook  v.  Johnson. 

Saturday, 

The  plaintiff,  on  the  trial  of  this  cause  at  Guild-  * ^ ' 

hall,  having  recovered  less  than  5 1.  Bamewatt  ob-  SSS"^ 
tained  an  order,   that  the  plaintiff  should  show  than5/.  inan 
cause,  why  the  defendant  should  not  be  at  liberty  brought  in 
to  enter  a  suggestion  on  the  roll,  under  the  London  Jj^crc^theori- 
court  of  conscience  act,  ^tm  an  affidavit  that  not  ginai  debt  has 

_  _  ,  -  -  been  reduced 

more  than  3/,  10^.  the  sum  recovered,  was  due  at  by  payments 
the  time  of.  the  commencement  of  this  suit,  .  m-aff 'the 

defendant 

Clarke,  N.  R.  now  showed  cause.     He  sUted,  £t5S!  mo- 
that  the  action  had  been  brought  for  the  balance  of  ^'^^*  ^  ^"^"^ 
an  account  for  wages,  amounting  originally  to  up-  on  the  roll, 
wards  of  30  L  and  that  plaintiff  had  only  received  2SJda?court 
lol.  55.  which  was  verified  by  an  affidavit  of  the  of  conscience 
plaintiff;  and  submitted,  that  this  being  an  action  to  have  bis 
for  the  balance  of  an  account,  reduced  by  subsequent  ^^*'  >How«d. 
payments,  but  still  for  a  demand  of  more  than  5L 
was  not  within  the  Act  ^  and  he  cited  the  case  of 
M^CoUam  v.  Carr  (a),  where  Eyre,  C.  J.  said, 
^*  Is  there  any  case  where  the  ultimate  balance  of  an 
^*  account  only  being  under  40  ^«  the  Court  has' 
^^  allowed  a  suggesJ!ion  ?  I  should  pause  upon  such 
'*  a  case,  since  the  most  intricate  point  in  accounts 
*^  between  merchant  and  merchant^  might  by  such 
^<  means  come  to  be  decided  before  a  county  court, 
'^^  It  seems  to  me,  that  the  original  demand  ought 
"to  be  under  40^." 

But  the  CouET,  distinguishing  between  cases 

(a)  I  B.  P.  223. 

c  2    '  where 
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Cook 

V. 

Johnson. 
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where  the  original  debt  was  reduced  by  paymeiit^ 
and  where  there  was  a  set-off,  were  of  opinion,  that 
the  sum  actually  recovered  by  the  verdict  was  tlic 
criterion  by  which  they  were  to  be  guided;  and 
made  the 


Rule  absolute. 


Wrdiutdfiy, 
S2ii  Tiooember. 


Bond  for  se- 
curing money 
alreaoy  ad- 
vanced, and  to 
be  in  future 
advanced,  in 
account  cur- 
rent»  (al- 


ScoTT  V.  Allsopp  and  others,  Executors,  &c» 
Xrf^f  f^-u^  /;f^>^ 

The  plaintiff  had  been  nonsuited  on  the  triid  of 
this  cause,  at  the  Summer  Assizes  at  Hereford,  by 
the  direction  of  Mr.  Baron  Wood.  It  was  an 
action  of  debt,  on  a  bond  from  the  defendant's, 
testator  and  others,  in  a  penalty  of  4,950/.  The 
obii^tionbe  Condition  (reciting  that  the  obligors,  who  were 
naitrin  asum  ^^"^^^^81  ^^  frequent  occasion  to  borrow  money  of 
certain,  how-  the  plaintiff,  and  to  negociate  bills  belonging  to 
2oSoS),can-  or  received  from  him),  was,  that  if  they  or  either  of 
^inVvidcnce  *^^™  should  pay  the  plaintiff  "  all  and  every  such 
unless  it  bear  «  sum  or  sums  of  money  as  thet/  now  stand  indebted 

a  20  /.  stamp : 
bein^  held, 
notwithstand 
ing  the  penal- 


"  to  the  said  J.  B.  Scottf  or  which  they  shall  Of 
**  may  liereqfterowe  or  stand  indebted^  in  account 
tyrtobcabond  **  current^  to  the  said  J.  B.  Scott^  his  executors, 
money  whidh?^  **  administrators,  or  assies.  Then,"  &c. 

may  become 
due  and  pay^ 
able  on  an 
account  cur- 
rent, together  with  sums  already  adranced»  where  the  total  amount  of  the  money 
secured,  or  to  be  ultimately  recoverable  thereupon,*  is  uncertain  and  without  limit, 
in  the  words  of  the  48  Gio,  III.  ch.149.  Those  words  are  to  be  construed  as  apply- 
ing to  the  effect  of  the  condition  of  the  bond,  without  regard  to  the  amount  01  the 
penalty,  which  is  not  to  be  considered  as  limiting  the  extent  of  the  security,  where 
such  bond  is  given  to  secure  the  payment  of  a  iuial  balance  on  account  cuiTent. 

pleni 


administrators,  or  assigns,  Then,' 

The  defendant  pleaded  the  general  issue  anfl 


MICHAELMAS  TEEM,  56  GEO.  HI. 

pleiie  advnnistravit  prceter^  2,000 /•  Replication 
joined  issue,  and  prayed  judgment  as  to  the  said 
2,000/.  Breaches  suggested  (under  the  statute), 
that  defendant's  testator,  at  the  time  of  the  exe- 
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1815. 


Scott 

V, 

Allsopp 
and  others, 

cution  of  thebond,  was  indebted,  ci^  a/i7^,  to  the  Executory, 
plaintiff  in  850/.  account  current;  and  that,  after 
making  the  said  bond,  the  testator,  in  his  life-time, 
stood  indebted  to  the  plaintiff,  in  account  current, 
13,000/.    Yet,  &c. 

The  objection  on  which  the  nonsuit  had  been 
directed  by  the  learned  judge,  was,  that  the  bond 
being  ingrossed  on  a  7  /.  stamp,  had  not  been  duly 
stamped,  according  to  the  statute  of  the  48th  Geo. 
III.  ch.  149,  schedule,  part  1,  and  was  not  there- 
fore a  valid  security,  or  capable  of  sustaining  the 
present  action.  By  that  statute,  there  is  imposed 
on  **  Bond  in  England,  and  personal  bond  in 
'*  Scotland,  given  as  a  security  for  the  repayment 
"  of  any  sum  or  sums  of  money  to  be  ikereqfter 
•*  lent^  advanced^  or  paid^  or  which  may  become 
"  due  upon  an  account  current^  together  tcith  any 
'^  svm  already  advanced^  or  due,  or  without,  as  the 
'<  case  may  be,  where  the  total  amount  of  the 
^  money  secured,  or  to  be  ultimately  recoverable 
''  thereupon,  shall  be  uncertain  and  without  any 
"  limit,  20  /.  And  where  the  money  secured,  or 
"  to  be  ultimately  recoverable  thereupon,  shall  be 
"  linoited  not  to  exceed  a  given  sum,  the  same 
*'  duty  as  on  a  bond  for  such  limited  sum." 

Jervis  obtained  a  rule  to  show  cause,  why' the  6tfc  jvwm^. 
Hensuit  f hofdd  not  be  set  aside,  and  a  new  trial 
c  3  granted; 


&c. 
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^^^^'  granted ;  having  eontended,  that  all  the  cases  had 
Scott  ^^^  ^^^7  established,  (whatever  may  once  have  been 
V.  the  dofctrine,)  that  on  a  bond  in  a  sum  penal, 
and  othOT  ^^*^^^S  beyond  the  amount  of  the  penalty  can 
ExcQutors,  be  recovered  at  law;  and  that,  if  that  were  so,  the 
present  bond  did  not  come  within  the  description 
in  the  act,  of '  bonds  whereon  the  sum  ultimately 
recoverable  should  be  uncertain  and  without  limit  }^ 
but  that  it  was  rather  of  the  class  of  those  wherein 
the  sum  ultimately  recoverable  was  limited  not  to 
exceed  a  giveii  extent,  such  liriiit  hiiving  been  fixed 
by  the  amount  of  the  penalty  of  the  bond,  beyond 
which,  the  obligor  is  not  legally  liable.  The  first 
case  which  occurs,  is  that  of  Brangwtn  v.  Per'" 
rot  (a)y  where,  in  an  action  for  a  single  breach  of 
a  bond,  the  defendant  was  permitted  to  pay  the 
whole  penalty  into  Court,  with  costs.  The  next  is 
the  case  of  White  v.  Sealy  (b).  There  it  was  held, 
that  on  a  bond,  conditioned  for  the  payment  of  a 
yearljr  rent  by  a  third  person,  the'defcrndants  wer6 
not,  as  sureties,  liable  for  more  than  the  whole 
penalty.  .  In  a  subsequent  case,  indeed,  of  Lord 
Lonsdale  r.  Churchy  it  was  ruled  that  a  plaintiff 
might  recover  beyond  the  extent  of  the  penalty,  in 
the  shape  of  interest  and  damages,  for  the  detention 
of  the  debt ;  but  l&at  case  was  soon  overruled,  first 
by  that  of  CoWns  v.  ColHns  (c),  though  the  ques- 
tion was  only  c<^aterally  met  there.  The  last 
case  on  the  point  is  that  of  JVilde  v.  Clarkson  (d), 
expressly  overmling  that  of  Lord  Lonsdale  v. 
Churchy    and  establishing  the  doctrine,  that  the 


fa^  2  BL  U9CK  (bj  i  Doug.  48- 

{O  3  Bar.  820^  (dj  6  T.  R.  304. 


obligor 
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'Dbligor  is  not  liable  beyond  the  ampunt  of  the       ^815. 
penidtj.  Scott 

Allsopp 
Daimcetf  and. Campbell, now  opposed Jthe  rule,   andothen, 

They  admitted  that  the  plaintiff  could  not,  on  a    Executors, 
bond,  recover  more  by  action  than  the  amount  of  tta  November. 

the  penalty ;  but  contended,  that  notwithstanding  ' ' ' 

that  was  the  rule  of  law,  it  afforded  the  plaintiff  no 
aipiment  to  satisfy  the  Court  that  this  bond  was 
not  liable  to  the  largest  duty :  for  it  is  a  bond  stand- 
ing, and  operating,  in  effect,  as  a  security  for  a  much 
larger  sum  thus  the  amount  of  the  penalty,  and  in 
course  of  time,  may  actually  be  the  means  of  having 
secured  to  the  plaintiff  the  repayment  of  money 
to  an  indefinite  amount,  although,  when  it  comes 
to  be  put  in  suit  and  proceeded  on$  no  more  than 
the  penalty  may  possibly  be  recoverable,  and  per- 
hap$  still  less  may  be  in  fact  recovered*  It  comes, 
therefore,  fully  and  completely  within  the  statute. 

Iff  indeed,  this  bond  does  not  come  within  the 
yfordB  and  meaning  o£  the.  act,  there  can  hardly  be 
.  such  an  instrument  as  an  unlimited  bond  devised, 
on  which  the  statute  would  operate,  and  some  such 
ease  as  the  present  was  precisely  that  for  which  the 
act  meant  to  pr6vide«  This  is,  in  truth,  a  floating 
security  for  the  balance  of  an  account  current,  and 
the  sums  advanced  on  the  £uth  of  it  might  exceed, 
and  in  this  case  really  had  infinitely  exceeded,  the 
amount  of  the  penalty  expressed  in  it ;  and  it  was 
for.that  reason  that  the  nonsuit  had^  been  directed 
at  the  trial.  Suppose  the  amount  of  the  penalty 
had  been  advanced  and  repaid  twenty  times  oven 

04  the 
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'g^5'  this  bond  having  already  operated  so  as  to  secure 

Scott  such  advances,  would  still  have  stood  as  a  security 

Ali^opp  ^^^  *^®  whole  penal  sum,  and  the  last  advance  made 

and  others,  OH  it,  would  have  been  as  effectually  recoverable 

Executors,  under  it,  as  the  first. 

The  clause,  providing  that,— -^where  there  shall  be 
a  limitation  that  the  bond  shall  not  stand  as  a 
security  for  more  than  a  given  sum,  there  shall  be 
a  given  duty  imposed, — ^must  be  taken  to  be  appli- 
cable to  such  bonds  only  as  shall  contain  an  express 
stipulation,  that  the  obligors  shall  not  be  liable  on  it 
beyond  a  certain  amount ;  and  that,  as  soon  as  that 
amount  shall  have  been  repaid,  the  bond  shall  be 
rendered,  ipso  Jacto,  void*  Such  was  the  bond 
given  in  the  case  of  Kirin/  v.  The  Duke  of  Marl- 
borough  (ej.  There  are  three  classes  of  bonds 
contemplated  by  the  act,  within  one  of  which  this 
must  come,  as  it  is  not  to  be  supposed  that  any 
exemption  wa3  intended.  They  are  1st,  Bonds  for 
a  sum  certain ;  2dly,  for  securing  an  indefinite 
balance  on  an  account  current ;  and,  3dly,  for  se- 
curing a  balance  on  such  an  account  within  a  cer- 
tain limit.  Now  the  Defendants  contend,  that  the 
bond  which  is  the  subject  of  the  present  question, 
is  of  the  second  class,  and  ought,  as  such,  to  have 
borne  a  20/.  stamp  to  be  admissible  in  a  Court  of 
law:  and  that  nothing  but  an  express  provision 
introduced  into  the  condition,  that  it  should  not 
operate  as  an  available  security  for  more  than  a  cer- 
tain sum  of  money,  can  transfer  such  Bonds  from 
the  second  dass  to4he  third. 

(e)  3  Mauk  and  Selwyn,  18. 

Jervis^ 
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JerviSj  Abbots  and  Pulkr,  supported  the  rule.  ^     1815* 
They  observed,  that  the  question,  as  now  put,  was      gcoir 
really  merely  whether  it  be  absolutely  necessary, — to         v. 
bring  bonds  for  uncertain  sums  within  the  third  class   -[^^^^'^ 
of  bonds  enumerated  in  the  Act,-^that  the  limita-   Executon, 
tion  should  be  expressly  introduced  in  the  conditioti        ^' 
of  the  bond,  and  be  found  there  only ;  or  whether, 
as  the  Plaintifls  contend,  (which  seems  to  be  de- 
nied on  the  other  side),  it  be  sufficient  for  that  piur- 
pose,  that  there  be  a  limitation  in  the  amount  of  the 
sum  ultimately  recoverable  on  the  bond,  contained 
in  any  part  of  the  instrument,  either  expressly  or  ^     , 

virtually ;  and  that  such  limitation  may  be  adopted, 
as  well  in  the  obligatory  part  of  th^  bond  a§  in  the 
condition;  and  that  it  would  even  be  sufficient,  if  it 
can  be  collected  from  the  general  tenor  of  the  bond, 
that  the  parties  had  intended  any  such  limitation. 

It  is  admitted,  that  nothmg  beyond  the  penalty 
could  be  recovered  on  this  bond,  either  at  law  or 
in  equity;  now  the  Plaintifl^  proposition  is,  that 
the  term  "  recoverable^*  as  used  in  the  Act  of 
Parliament,  was  obviously  intended  to  imply,  re- 
coyerable  by  suit.  If  (as  is  contended)  this  Bond 
must  be  construed  to  be  one  which,  (inasmuch  as  it 
might  possibly  ultmatehf  secure  a  much  larger  ^fn 
than  the  whole  amount  of  the  penalty,)  is  therefore 
to  be  considered  as  a  bond  given  to  secure  an  inde- 
finite sum,  the  same  reasoning  would  apply  to  such 
a  bond,  even  though  it  should  contaiii  aH  express 
limitation  in  the  condition,  of  the  amount  which  it 
was  meant  to  secure ;  and  therefore,  €ven  then  it 
must  still  have  been  deemed  an  unlimited  bond:  yet 
they  admit,  that  such  a  bond  would  come  within 

their 
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>he  tkit-d  class  of  bonds,  for  securing  an  unce^n 
g^         .sum,'  but  limited  as  to  the  utmost  extent  of  that 
V.         sum.     The  true  criterion  o(  ascertaining  to  which 
nd^  othera    description  of  bonds  this  really  belongs,  is,  by  inquir- 
^Executpr^l   ing  for  what  sum  the  surety,  as  distinguished  from 
*^^*        ^the  principal,  would  be  liable  in  an  action  at  law. 
In  this  case,  that  would  be  the  amount  of  the  penalty, 
.and  no  more,  and  therefore  the  penalty  operates,,  in 
effect,  as  a  limitation ;  and  it  will  then  make  no  dif- 
ference whether  the  bond  be  given  to  seciu-^  a 
prilnftfy  gross  sum.  Or  the  aggregate  of  iwiws 
sums  to  be  advanced  at  different  periofis  on  an  pie- 
count  current* 

It  ifl  said,  that  no  Bond  eould  be  devised  but  such 
as  the  present,  to  satisfy  the  second  description  of 
Bonds  in  the  statute.  Tliis  might  have  been  H  Bond 
without  express  penalty,  a  single  Bond,  generally 
£>r  all  such  sums  us  might  be  ftovi  time  to  tiln^  ad- 
vanced ;  and  such  a  Bond,  though  it  would  operate 
^  a  covenant^  was  iriost  probably  the  exact  kind  of 
instrument  in  the  contemplation  of  the  l^slature, 
as  it  would  be,  truly  and  unequivocally,  a  Bond  for 
securing  an  indefinite  sum  of  money.  There  are  also 
:  certain  cov^iants  in  use,  with  a  penal  disuse  at  the 
Old.  A  covenantee  fleeting  to  proceed  on  the  penal 
eUuse,  could  recover  no  more  than  the  amount  of 
thepenalty« 

[Graham,  Baron.     If  money  had  been  pre- 
viously paid  on  the  Bond  by  the  surety,  or  recovered 
.    from  him,  would  it  not  sdU  stand  as  a  security  for 
the  wh^  penalty  ?3 

The 


ice 


MIGHAEtMAS  TERM,   56  GKO^  III.  8? 

/  The  fonn  of  the  judgment,  in  auch  a  case,  would  .     ^^^5-    ^ 
be,  for  the  penalty,  with  i  s.  damages  for  the  deten-      scott 
tion  of  the  debt,  and  execution  would  issue  for  the         y- 
sum  due,  and  costs ;  but  the  plaintiff  would  not  be    and^c^hen 
entitled  to  levy  more  than  the  penalty.  Noron^re    Exeenton^ 
facias^  for  a  larger  sum  due,  could  more  be  reco* 
verable  than  the  amount  of  the  penalty.     And  it 
would  be  the  same  thing,  if  a  clause  of  limitation 
were  introduced  in  the  condition. 

As  it  is  not  only  necessary  to  bring  a  Bond,  within 
the  description  within  which  this  is  contended  to 
be,  to  show  that  the  sum  intended  to  be  secured 
is  uncertain  and  without  limit;  but  that  the  sum 
ultimately  recoyerable  thereon  is  so  too ;— ^nd  a^ 
by  law  nothing  beyond  the  amount  of  the  penalty 
can  be  recovered : — wherever,  therefore,  there  is  a 
certain  penalty  in  the  obligatory  part  of  a  Bond,  as 
in  this,  it  is  not  an  unlimited  Bond,  but  for  a  final 
sum  certain,  and  therefore  not  liable  to  a  higher 
duty  than  that  imposed  <m  Bonds  for  such  suia. 

I'homson,  Chief  Baton.  This  point  depends 
entirely  on  the  true  construction  to  be  put  on  this 
Act  of  Parliament,  as  to  the  several  kinds  of  Bond 
m  the  contemplation  of  the  Legislature,  when  it  hn- 
posed  these  various  duties  on  Bonds  of  different 
descriptions ;  but  of  whatever  description  such  bond^ 
may  be,  the  duties  must  be  taken  to  be  payable 
with  reference  to  the  time  of  the  execution,  with- 
out regard  to  future  periods. 

The  question  before  the  Ctort  is,  what  sum  was 
payable' Ibr  the  duty  on  this  partieiilar  Bond  at  thaft; 

time? 
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j£  15^ time  ?  Tliis  statute  contemplates,  in  the  first  place, 

Scott  Bonds  intended  as  securities  for  definite  and  certain 
Allsopp  ^"™^  ^  *^^  proceeds,  by  a  scale,  to  assess  the  duties 
and  others,  payable  on  those  sums  being  so  secured,  beginning 
Ex^utors,  y.^^Yi  the  small  sum  of  one  pound,  and  progressively 
rising  to  20,000/. ;  and,  as  I  read  the  act,  it  has  in 
view  the  sums  payable  by  the  condition  of  the  Bond, 
without  adverting  to  the  amount  of  the  penalty. 
The  next  description  of  Bond,  and  that  which  is 
made  liable  to  the  largest  duty,  is  that  which  shall 
be  given  to  secure  the  repayment  of  money  ad- 
vanced, and  to  be  advanced,  upon  an  account 
current,  where  the  total  amount  of  the  money  so 
secured  thereby,  or  to  be  ultimately  recoverable 
thereupon,  shdl  be  uncertain  and  without  limit. 
Then  the  third  class  comprehends  those  wherein  it 
is  expressed  that  the  money  to  be  secured  tjiereby,  or 
to  be  ultimately  reeoverable  thereon,  shall  be  limited 
not  to  exceed  a  given  sum :  then  the  same  rate  of  duty 
is  imposed  on  such  Bond  as  if  it  had  been  made  to 
secnre  such  given  sum :  the  statute  always  applying 
to  the  money  intended  to  be  secured  by  the  condi- 
tion of  the  Bond  at  the  time  of  its  execution. 

On  the  part  of  the  plaintiff  it  has  been  contended, 
that  as  no  more  than  the  penalty  of  this  bond  is 
at  any  time  recoverable  at  law,  that  operates  as  a 
limitation  of  the  amount  of  the  security,  and  makes 
it  a  Bond  securing  an  indefinite  sum,  but  a  sum  still 
within  the  extent  of  the  penalty.  Now  I  cannot  but 
consider  the  words  in  the  Act,  where  the  money 
secured,  or  to  be  ultimately  recoverable,  *'  shall  be 
'*  limited  not  to  exceed  a  given  sum,"  as  contem- 

^  plating 
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plating  an  express  limitation,  to  be  provided  by  the 
condition  of  the  bond* 

Then,  inasmuch  as  the  present  Bond  was  made 
to  secure  the  repayment  of  certain  money,  already 
advanced  at  the  time  of  the  execution,  as  well  as 
all  such  further  sums  as  should  be  thereafter  ad-- 
vanced  by  the  obligors  on  an  account  current,  I 
cannot  but  consider  it  to  be  a  Bond,  whereby  the 
total  amount  of  the  money  intended  to  be  secured, 
or  to  be  ultimately  recoverable  thereon,  was,  at  the 
time  of  the  execution,  uncertain  and  vnthout  limit ; 
and  that,  therefore,  ther  amount  of  duty  payable 
thereon,  at  that  time,  was  20/. 
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Scott 

Allsopp 

and  others> 

£xecutora, 

iScc. 


In  another  part  of  the  Act,  Bonds  given  as  secu* 
rity  for  the  transfer  of  shares  in  the  public  funds, 
{which  are  generally  given  in  a  penalty),  are  made 
liable  to  a  duty  proportioned  to  the  value  of  the  stock 
secured  to  be  transferred,  which  is  toJiie  computed 
according  to  the  average  price  of  such  stock  at  the 
time  of'the  execution  of  the  bond.  There,  there  is 
not  the  least  reference  to  the  penalty  of  such  bonds, 
and  the  duty  which  attaches  is  payable  on  the 
money  advanced,  with  reference  to  the  object  of  the 
condition  of  the  bond. 


It  seems  to  me,  therefore,  that  in  this  case,  the 
penalty  is  out  of  the  question;  and  measuring  the  duty 
payable  at  the  time  of  the  execution  of  the  bond,  by 
the  terms  and  object  of  the  condition,  the  bond  given 
in  this  instance  required  a  20  L  stamp,  and  for  want 
of  it,  could  not  be  used  in  support  of  this  action.    I 

think 
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^^15.       think  my  Brother  Woqd  was  right  in  directing  a 

nonsuit,  and  that  it  ought  to  stand. 
Scott  *^ 

Allsopp  Geaham,  Baron.  The  Act  looks  to  the  gene- 
toecutorti  ^  nature  of  the  security,  and  has  no  reference  to 
i^c  the  penalty.  Nothing  is  more  frequent  than  per- 
sons, becoming  security  for  others  in  an  uncertain 
sum,  guarding  themselves  by  limiting  their  engage* 
mait  to  aa  express  amount,  and  providing  (if  the 
instrument  be  a  bond)  by  the  condition,  that  as 
soon  as  so  much  money  shall  have  been  paid,  their 
liability  shall  cease.  In  that  case,  the  duty  imposed 
by  this  Act  on  such  bondfl,  would  be  measured  by 
the  amount  of  the  limitation ;  but  where  there  19 
no  such  limitation  so  expressed,  the  sum  secured  is 
uncertain  and  without  limit,  and  the  instrument;  of 
security  is  subject  to  the  highest  duty.  Now  I  take 
thia  to  be  exactly  such  a  case,  and  therefore,  that 
tbis  bond  is  precisely  that  which  was  meant  by  the 
Act  to  be  made  liable  to  the  larger  duty.  If,  as 
soon  as  1,000/,  had  become  due>  the  plaintifi"  had 
sued  on  the  bond,  and  had  been  paid,  although  he 
could  not  have  iiltunately  recovered  at  law  more 
than  the  penalty,  yet  if,  on  the  commencement  of 
each  frequent  suit,  he  had,  toties  quotieSy  received 
so  much,  the  bond  would  have,  in  the  end,  secured 
to  him  a  much  larger  sum  than  the  amount  of  the 
penalty ;  and  therefore  I  think  that  this  bond  should 
haire  bcune  the  stamp  to  be  imposed  on  such  as  are 
liable  to  the  hi^best  duty  of  20/. 

WoODtBoroik  On  the  best  re-consideration  that 
I  ham  bae4  able  t9  give  this  case,  it  appears  to  me, 

that 
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that  the  duty  on  these  bonds  was  Aieant  to  be  mea- 
sured by  the  sum  intended  to  be  secured  by  the  con* 
dition  of  the  bond.  All  Bonds,  whatever  may  be 
the  penalty,  are  intended  to  secUfe  the  sum  ex- 
pressed in  the  condition,  and  according  to  the  con- 
dition; and  had  the  Legislature  meant  to  have' 
imposed  the  duty  on  the  penalty,  it  would  have  been,' 
in  most  cases,  imposed  on  double  the  sum  Actually 
advanced,  and  intended  to  be  secured.  / 

(Having  read  the  words  of  the  Act.)  The 
bond  in  question  was  given  to  secure  the  balance  of 
an  account  current  after  payment,  by  the  principal, 
of  the  money  advanced  at  the  time  of  its  execution, 
and  of  all  sums  thereafter  to  be  advanced,  witliout 
limit  83  to  the  ultimate  or  total  amount. 

I  am  therefore  of  opinion,  that^  the  condition'  of 
this  bond,  containing  no  restriction  as  to  the  total 
amount  of  the  money  for  which  it<^was  intended  to 
stand  as  a  security,  brings  it  within  the  description 
of  bonds  made  liable  by  the  Act  to  the  duty  of  20/. 
The  money  secured  by  it  is  uncertain  and  without 
limit,  notwithstanding  the  penalty  be  fixed  9  for  that 
does  no^  restrain  the  obligee  from  recovering,  ulti« 
mately,  on  the  conditioii,  as  much  more  than  the 
penalty,  as  the  amount  of  all  the  sums  whidi  may 
have  been  in  the  mean  time  advanced  on  the  f^th 
of  the  bond,  and  repaid;  for  the  obligors  might  be 
called  on  as  often  as  the  money  advanced  amounted 
to  a  sum  aomewhat  less  than  the  penalty,  to  pay  the 
obligees  so  much ;  and  thus,  in  the  end,  the  bond 
might  have  availed  them  a^  security  for  20,000/.  or 
a  much  greater  sura ;  and  it  iy  therefore  strictly  the 

kind 


31: 

1815, 

Scott. 

V- 

Ali^sopp 
and  others, 
EjuicatQRi^ 


3!2  CASES  IN  THE  EXCHEQUER, 

^8x5.       kind  of  bond  coittemplated  by  tfie  Legislature,  as 
e^  being  intended  to  be  subjected  to  the  duty  of  20  /• 


V. 


Ai^Ltopp  It  is  said,  that  if  the  limitation  had  been  expressed 
wid  others,  j^  ^jje  condition,  that  would  have  taken  it  out  of  the 
S(€.  class  of  bonds  subject  to  the  largest  duty ;  but  I 
should  have  doubted  whether  it  would  not  then  have 
"K^njiable  tqjhgt^utyi  tf  it  hadbeen^ven  to  se- 
cure a  find  balance  on  account  current ;  but,  at  all 
events,  in  the  present  case,  I  am  clearly  of  opinion 
that  this  bond  is  within  the  Act,  and  that  therefore 
it  could  not  be  received  in  evidence,  for  want  of  a 
proper  stamp. 

Richards,  Baron^  concurred ;  suggesting,  that 
otherwise  the  revenue  might  be  constantly  defrauded, 
by  having  recourse  to  the  evasion  which  this  sort  of 
bond,  if  available,  would  furnish. 

Rule  discharged. 


tso^inhcr.   •  Thomas  v.  Matthias. 


24t&  Notemhtr, 


Where  an  J)  J  UNCE  Y  uioved,  that  the  order  made  in  this 
messenger  has  cause,  for  a  messenger  to  bring  up  Morris  Wil- 
5^£i»rrfhc.  **«^>  Esq.  High  Sheriff  for  the  county  of  Peni- 
nff  for  con  broke,  to  the  bar  of  this  Court,  for  contempt,  in  not 
returning  an  returning  ian  attachment  with  proclamations,  which 
aSn^n  rie-    ^ad  been  issued  against  the  defendant,  might  be 

fendantfor         -  .  .   ; 

not  putting  in  his  answer  (other  attachments  having  been  issuei)  before),  it  is 
peremptory  i  and  the  Court  will  not  stay  the  order,  although  it  go  to  affect  a  shenft 
aot  in  office  at  the  time  of  the  alleged  original  neglect ;  nor  will  they  consent  to 
enlarge  the  time  allowed  by  the  order. 

The  previous  order  to  the  High  Sheriff,  to  return  the  process,  may  be  served  on 
« his  Unc^r  Sheriff,  and  rach  service  will  be  good. 

Nor  will  tlie  Court  enlarge  the  time  limited  by  the  or^Iet  ia  such  a  que* 

stoyed 


Thomas 
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Stayed  in  the  hands  of  the  plaintiff  for  ten  days,  the 

said  Morris  Williams  submitting  to  pay  all  costs, 

and  undertaking  to  file  a  return  within  that  time. 

It  was  urged,  in  favour  of  the  application,  that  the  Matthias. 

neglect  complained  of  (if  there  had  been  any)  was 

the  ne^ect  of  his  predecessor^  in  office :    and  it 

was  objected,  that  the  original  rule,  for  the  Sheriff 

to  return  the  attachment  within  a  week,  had  been 

served  on  the  Under  Sheriff.  * 

Stephens  opposed  it ;  stating,  that  very  great  delay 
had  arisen  to  the  plaintiff's  suit  (which  was  a  bill 
filed  against  the  defendant  in  1812-,  for  tithes),  in 
consequence  of  the  Under  Sheriff  not  returning  the 
several  attachments  which  had  been  issued,  against 
the  defendant  for  not  putting  in  his  answer ;  that 
now^  at  length,  an  attachment  against  the  Sheriff 
had  been  executed  by  the  Coroner,  and  he  had  en« 
tered  into  the  usual  bond,  in  the  penalty  of  40/. 
conditioned,  for  answering  the  contempt  by  the 
3 1st  June  last ;  but  that  not  being  done,  and  the 
usual  rule  for  the  Coroner  to  bring  in  the  body, 
having  exphred,  the  plaintiff  had  obtained  the  order 
in  question,  for  a  messenger  against  the  Sheriff. 

Thomson,  Chief  Baron.     The  order  does  not 
require  personal  service ;  it  is  sufficient  that  it  be 
served  on  the  Under  Sheriff.     As  to  the  applica- 
tion itself,  he  is  in  contempt,  and  therefore  the 
.  Court  will  not  interfere. 

Motion  refused,  with  costs.' 

Datmcey  then  applied  to  enlarge  the  time,  which 
the  Court  also  refused. 

VOL.  II.  D  IzoN 
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' V ' 

IzoN  &  Whitehurst  v.  Butler  &  another, 
i^iS^r.  Executors,  &c. 

A  bequest  by  1  HE  question  in  this  case  arose  on  a  bill,  filed  by 
S^UfSt*''  /son,  who  had  been  the  partner  in  trade,  and 
obligors,  of  a  Tliomos  Whitehurst,  who  was  the  son  and  executor 
the  bond,  in  of  Thovtos  Whtteliurstj  the  deceased  legatee,  against 
"  i^^!^7^d  ^^^  executors  o(  Catherine  Abbott^  to  compel  them  to 
Jorgwe  to  give  up  a  joint  bond  to  be  cancelled,  which  had  been 
0/500/.  which  entered  into  by  the  partners,  Izon  and  TVhitehurst, 
debtSom;  to  the  Testatrix,  and  by  her  remitted  by  will,  in 
on  his  bond  J  the  way  of  bequest,  to  the  said  Thomas  White- 
Mid  b^nT/tf  hurst,  the  elddr,  who  had  died  in  the  life-time  of  the 
%1fbimtd  testatrix.  Jofm  Izon  and  Thomas  Whitehurst 
canceiud;'  is  .  (the  father  of  plaintiff,  Whitehurst) ,  who  were  in 
sonai^ega^    partnership  as  founders,  at  Birmingham,  had,  in 

hpw8,^y'hU  *^^  y®^^  ^777»  hovToy^edof  Catherine  Abbott  500 1. 
death  m  the    for  which  they  gave  this  their  joint  bond. 

life-time  of  the 
testator:  for, 

notwithstand-      In  jpf^  1805  Catherine  Abbott  made  her  will, 

ingtne  terms       i.*  i  •      j       • 

in  which  it  is  which  Contained  a  bequest  in  these  words:  "  I  re- 
bequwtted.     „  ^^  ^^  j.^^^.^^  j^  ^j.    y^o^^  WMtehurst, 

quctdoesnot  "  the  elder, "  (the  plaintiff  WJiitelmrsfs  father) 

operate  by         tt     i*  t  \*  'i  i»  * 

way  of  cqui-  01  Isimgtou,  the  sum  of  500  /.  which  he  stands 
SsS^r  "'  indebted  to  me  on  his  bond,  and  I  direct  said 
Sf^irJSr^  "  ^^^  '^  *^  e/e&Vererf  up  to  him  and  cancelled'' 
Therefore  the  She  died  m  September  1810,  and  her  executors 
obii^i?  Md  P<»sessed  themselves  of  her  personal  estate  and 
^c  repres^.  effects,  which  were  considerable,  Thomas  White- 
deceased  lega-  ^^stj  the  legatee,  died  in  September  1807,  having 
di!ci!^'     appointed  his  son  Thomas  (one  of  the  plaintiffs) 

from  the  CXeCUtor 

paymcntof  the  money  due  on  the  bond. 
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executor  of  his  will.     Ttie  interest  on  the  bond  ,    ^^5- 


had  been  duly  paid  by  Izon  and  Whitekwr$U  the       Izon 
obligors,  during  Wtutehur8f%  life,  and  by  Iz<m  andanoAer 
ever  since  his  death,  to  Catherine  Abbott^  the     BtjTLcit 
testatrix,  until  her  decease.     Her  personal  effects,  «"<*  anoAer, 
exclusively  of  the  sum  secured  by  said  bond,  was 
more  than  sufficient  to  pay  her  just  debts,  &c. 

'  Under  the  circumstances  of  these  facts,  as  stated 
in  the  bill,  and  admitted  in  the  answer,  the  plains 
tiffi  claimed  to  be  discharged  from  the  obligation  of 
the  bond,  although  the  legatee  had  died  in  the  life- 
time of  the  testatrix;  submitting,  that  the  bequest 
took  effect  as  an  equitable  release.  On  the  other 
hand,  the  defendants  contended,  that  the  bequest, 
notwithstanding  the  direction  that  the  bond  should 
be  delirered  up  to  be  cancelled,  had  lapsed ;  and 
that  therelbre,  they,  as  executors  of  the  testatrix, 
were  entitled  to  recover  the  money  due  on  it  from 
the  plaintiffs. 


ftOthNovmber. 


Dauncey  and  RoupelU  for  the  plaintiffs,  urged,  ^^^^^i 
that  this  was  the  case  of  a  remission  and  forgi'oe- 
i%ess  of  the  debt,  and  not  a  bequest  or  legacy 
of  the  money  secured  by  the  bond  j  and  that, 
thor^fore^  although  in  the  latter  casejt  would  have 
lapsed  as  a  legacy ;  in  the  former,  it  took  efiect  as 
mi  extinguishment  of  the  obligation.  The  inten- 
tion of  the  testatrix  was,  as  is  evident,  that  the 
ddit  should  be  extinguished ;  and,  in  equity,  this 
hequ^t,  being  in  the  nature  of  a  release,  must,  in' 
its  operation,  extend  to  the  co-obligor,  a  release  to 
one,  being  established  to  be,  in  law,  a  release  to  all ; 
X  '   '  D  2  and 
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^8^5-  and  a  court  of  equity,  adopting  a  legal  constinic- 
I20V       tion,  will  give  it  all  its  legal  consequences.    Thcr 

and  another,  ^^gg^  stands  on  the  peculiar  wording  of  the  will ; 
BuTLBR     1^^  Testatrix  does  not  give  and  bequeath  the  sum 

iAdanother,  or  bond,  but  "  remts and Jbrgives*'  the  debt ;  and 
she  directs  the  bond  **  to  be  delivered  up  to  him 
and  cancelled/'  not  '*  to  be*'  cancelled ;  all  testis 
lying  an  intention  that  the  security  should  be  de- 
stroyed :  but  the  operative  word  is  *  remits'  which 
releases  the  obligation.  If  so,  the  delivering  up 
the  security  must  follow  of  course,  and  that  must 
be  to  the  person  interested  in  the  cancelling  it. 
The  decisions  are  entirely  in  favour  of  this  doc- 
trine. The ,  leading  case  on  the  point  is  that  of 
Sibthorp  v.  Moxom  (a)^  where  the  will  was  in 
these  words :  **  I  likewise  forgive  my  son-in-law, 
"  Michard  Chiilingworih,  a  debt  of  500/.  due  to  me 
^*  upon  bond,  and  all  interest  that  shall  be  due  for 
^*  the  same  at  my  decease,  and  desire  my  executor 
"  to  deliver  up  the  bond  to  be  cancelled."  The 
legatee  died  in  the  life-time  of  the  testatrix ;  yet 
that  bequest  was  held  to  be  a  discharge  of  the  debt. 
,,  Now  the  bequest  in  that  case  is  not  so  strong  as 
in  the  present,  except  that  her  direction  here,  as 
to  delivering  up  the  bond  to  be  cancelled,  has  the 
words  "  to  fUm^'*  which,  it  will  probably  be  con- 
tended, shows  the  bequest  to  have  been  personal ; 
but  to  whom  should  the  delivery  be  made  ?  Cer- 
tainly to  the  person  to  be  benefited  by  it.  There,  the 
Chancellor  said,  that  equity  would  give  it  the  effect  of 
a  release*  at  law  against  an  executor*  And  he  adds ; 

CaJ  3  Atk,  58a 

Mf, 
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*  If,  in  the  case  ofElUotty.  Davenport  (h),  which       »8i5. 
^  had  been  cited,  it  had  been  said,  IJbrgive  my  son       i^ok 

•  such  a  debt,  and  the  bond  had  been  ordered  to  be  de-  ^^  another 


t;. 


*  livered  up  to  be  cancelled,  it  would  have  been  held  a     Butlsr 

*  discharge/  And  afterwards  his  Ixnrdship  makes  the  *>^  anotfisr, 
distinction,  where  the  words  are  penned  zs  forgive^ 

Mess  or  remission.  Now  here  there  are  both  wcnrds ; 
and  all  the  cases  subsequ^it  to  that  oiSibthorp  and 
Moxom^  are  cases  of  mere  bequest  and  gift,  without 
words  of  remission.  These  are  the  operative  words 
whidh  create  the  distinction,  and  being  given  their 
eflfect,  the  delivery  of  the  bond  becomes  nugatory ; 
and  that  objection  a£fects  the  cases  which  otherwise 
would  appear  to  incline  against  the  construction 
for  which  the  plainti£b  contend. 

Martin^  and  Trower,  for  the  defendants,  ad- 
verted to  the  cincumstance  of  the  interest  having* 
been  paid  up  to  the  death  of  testatrix,  and  after 
the  death  of  Wkitehurst^  as  showing  that  the  debt 
had  not  been  extinguished  during  her  life,  and 
ihat  she  had  not  meant  the  remission  to  operate  eo 
instantif  as  it  must  have  done,  if  it  operated  as  a  re- 
lease ;  and  also,  that  Whitehurst  alone  had  been  the 
object  of  her  bounty.  Against  creditors,  such  a 
constructive  release  would  clearly  not  have  been 
good,  and  the  situation,  in  particular  cases,  of 
puttes,  cannot  safely,  and  therefore  never  should  be 
pennitted,  to  control  the  efiect  and  operation  of 
wills;  the  question  here  is,  what  would  be  the 
operation  of  such  words  as  those  used  in  ti^s  will 
in  every  case. 

(b)  1  P.  Wnii.  83. 

D3  In       * 
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In  the  ease  cited  of  Sibthorp  and  Maxonif  it 

Izon       is  clear    that  Lord  Jffardwicke  was   strugglmg 

^d  another  throughout,  ag^nst  $  point  of  law,  to  give  eflPect  to 

BuTLBa     ^  family  arrangement  with  which 'it  interfered,  and 

,«ad  another,  that  is  a  case  of  deviation  from  the  rule  of  law, 

^^        which  should  not  be  eanied  farther.   His  words  are, 

^  The  tesfcatrix  had  in  contemplation  some  benefit 

'  to  all  the  branches  of  her  itimily.  The  daughter  of 

*  Richard  CkiUingworth's  wife  is  the  person  who 

*  now  applies  for  this  bend^,  and  it  would  be  hard 
^  to  say  that,  bedause  the  son-in-law  died  in  the 
'  testatrix's  life-time,' the  grand-daughter,  who  was 
^  of  her  blood,  should  lose  it/  Now  Izan  was. 
QOt  in  any  way  related  to  the  testatiix,  and  cBOf 
have  no  claim  on  that  g^und. 

TTie  case  in  this  Court,  of  Toplis  v.  Baker  (c)^ 
but  that  it  wants  the  word  fi^gwe^  is  wholly  in' 
favour  of  these  defendants ;  and  there  ia  no  decision 
cited  in  which  the  words  remit  and  forgive  have  yet 
b6en  held  tantamount  to  a  release.  In  that  case, 
the  reason  given  by  Lord  Chief  Bu^oii  Eyre  for 
the  decision,  was,  that  the  bond  was  direeted  to  be 
given  up  to  the  legatee  personally;  so  here  th^ 
words  are,  to  be  ddivered  "  to  hhnn** 

But  in  Maitknd  v.  Adair  (d J  the  words  were 

fully  to  strong  as  these;  they  are,  *  I  de«»  to  my 

briber,  the  Reverend  Mr.  Adair,  Q,dooI    I 

also  reiitm  him  bis  bond  fiir  4110  /.»  with  inteiMfe 

due  tbereoiu    whifih  he  owes  niB«'     And  that 

Cc)  i8t  Cox's  p.  W.  p.  16.  5  Ed.  in  notes. 
(dj  3  Vcs.  331. 

Lord 


t 


€ 
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I^ord  LoMghborough  held  to  be  distinctly  a  legAjy  j  ^815. 
and,  having  lapsed,  there  was  no  foundation  for  Izok 
delivering  up  the  bond.  "*d  another 

BUTLSR 

[THOUSOV9  Chitf Baron.  But  *  re/wm,' in  that  «nd  another, 
case,  is  coupled  by  the  word  *  aiso^*  with  the  imme- 
diately precedmg  bequest  of  a  l^acyj 

Then,  as  to  the  intention  of  the  testatrix,  (for  it 
is  en  the  probable  intention  that  Lord  Hardwicke 
founds  his  decision),  it  cannot  be  contended  that 
she  cpuld  design  by  this  bequest  a  |)enefit  to  IzoUy 
^  stranger*  In  all  cases  where  a  lapse  is  meant  to  be 
goarded  against,  the  will  must  be  particulairly  and 
specially  penned,  otherwise  the  rule  of  law  must  take, 
effect',  and  so  it  is  held,  even  in  the  case  ofSibthorp 
y.Moxom.  Nowcertainly  there  is  no  special  penning 
here,  which  expressly  or  impliedly  protects  this 
legacy  from  lapse';  and  therefore  this  bill  shoidd  be  ,  , 

dismissed. 

.  Dauncey^  in  reply.  The  express  words  of  Lord 
HardUficke  xaSibtharp  and  Moxom^  are,  that  words 
of  foigiveness  and  remission  of  debts  shall  operate 
as  a  release  in  equity ;  and  this  case  must  be  go- 
verned by  that  authority.  If  special  words  are 
neeessary  to  prevent  lapse^  those  words  being  found 
here,  are  sufficiently  so  for  that  purpose,  and  so  they 
«re  construed  to  be  in  the  same  case.  It  is  true,  the 
reaiission  was  not  to  operate  till  the  death  of  the 
teitatrix ;  she  did  not  mean,  prob^Uy,  to  lessen  her 
incMie  duriqg  her  life,  and  its  effect  might  well  be 
Sttppendfd  t31  her  death  j  otherwise,  that  would  be 
D4  an 
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^^^5'    ^  an  objection  to  every  ease  of  a  will  operating  as  « 

IzoM       release  in  equity, 
and  another 

Butler  "^^  ^^^^  ^^  Toplis  and  Baker  resembles  the 
an^  another,  present,  only  in  tbere  being  words  used  in  the  will, 
in  this  case,'  apparently  directory  of  the  person^  de* 
livery  of  the  security  to  the  legatee  ;  but  it  di£ferft 
from  it,  and  that  most  materially,  in  the  testator 
having  employed  the  word  give,  and  nolt  forgive  ; 
and  when  the  debt  is  forgiven,  the  instrument  se^ 
curing  it  becomes  of  smalt  importance.  In  the  ease 
oiMaitland  and  Adair  the  word  used  is  not  of  equal 
force ;  it  is,  I  return  the  bond :  now  the  term  remit  is 
the  strict  language  of  releases,  and  the  Chancellor'^ 
attention  does  not  appear  to  have  been  called  to  the 
case  of  SibtfiQrp  and  Moxonu 

s7th  Yowmbcrv  TiTOMsox,  Chief  BoTon.  The  question  arises 
on  the  operation  of  the  words  "  remit  sndforgive^** 
as  used  in  this  will,  under  the  circumstances.  The 
money  is  stated  to  have  been  lent  to  Whitehnrst 
alone,  and  in  the  will  it  is  called  the  500/.  in  which 
Whitehurst  stands  indebted  to  her ;  he  died  in  her 
life-time,  and  she  surviving  him  several  years,  con- 
tinues to  receive  the  interest  on  the  bond*  On  her 
death,  this  Bill  is  filed  by  the  plaintiff^  who  contend, 
that  the  bequest  should  not  be  construed  to  amount 
only  to  a  mere  personal  legacy,  but  to  have  operated 
in  the  nature  of  a  release,  which,  if  it  discharged 
one  co-obligor,  .would  have  also,  it  is  said,  exone^ 
rated  the  other  \  and  it  is  therefore  insisted,  that, 
on  her  death,  the  plaintiff  7^on  became  entitled  to 
have  the  bond  cancelled^  on  the  ground,  that  the 
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bequest,  in  the  present  form,  was  not  confided  per-       ^^5* 
soiudly  and  solely  to  Whitehurst.    In  this  case,  no       Leov 
one  stands  in  Whitehursf%  situation,  who  could  have  ""^  another 
sued  on  this  bond,  because,  being  joint,  his  executor     Butlbk 
oould  not  have  done  so.     It  is  contended,  that,  if  and  another 
the' debt  be  released,  the  co-obligor  would  be  en^ 
titled  to  the  benefit  of  it,  although  not  named  in  the 
will. 

But  it  is  difficult  to  consider  this  bequest  as  a 
release,  and  to'  distinguish  this  case  so  as  to  take 
it  out  of  the  general  rule  of  law ;  and  if  this  is  a 
l^acy,  it  must  follow  the  rules  of  law  respecting 
legacies,  one  of  which  is,  that  if  the  l^atee  die  in 
the  life-time  of  the  testator,  it  shall  lapse,  whether 
pecuniary  or  specific,  unless  it  appear  clearly  to  be 
the  manifest  intention  of  the  testator  that  it  should 
be  otherwise.  Then,  as  to  whether  this  ought  to 
be  considered  as  a  legacy,  and  to  be  subject  to  the 
incidents  affecting  legacies ; — certainly,  in  case  of  a 
deficiency  of  assets  of  this  testatrix,  even  if  White* 
hurstf  the  legatee,  had  survived  her,  this  legacy 
must  have  abated  proportionally,  and  Whitehurst 
could  only  have  claimed  a  dischaige,  pro  tanto. 
The  great  cases  on  this  point  have  been  discussed* 
In  the  first  case,  EUiott  v.  Davenport^  there  waa 
an  express  direction  that  the  executors  should  da- 
liver  up  the  bond  into  the. hands  of  Sir  Wnik 
ElUottf  and  execute  releases  to  him,  and  the  benefit 
was  held  to  have  lapsed.  Ihe  word  used  in  that 
bequest,  however,  was  **  give.*^  In  Sibiharp  vc 
Moxonif  Lord  J9ar<&»cA:^  was  struck  with  the  hard* 
ship  of  the  case,  for  there  a  benefit  appeased  to  have 
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^^^5*       been  mteikded  to  be  conferred  on  the  person^  whot 
Izov       would  have  been  dejnived  of  the  legacy  by  the  death 
sad  another  ^f  t^e  intemiediske  legatee  in  the  life-rtime  of  the 
BuTLEE     testatrix.     He  also  relied  much  on  the  circumatanoe 
and  another,  of  there  havii^  been  no  direction  requiring  a  deli- 
very of  the  security  to  the  8on-xn*law  personally^ 
which  he  considered  as  showing  that  the  testatrix 
meant  it  should  be  delivered  absolutely.     The  caso 
of  Toplis  and  Baker  is  very  much  like  this,  and, 
as  I  think,  not  to  be  distinguished  from  it.     The 
words  there  were,  *  I  give  to  my  kinsman,  N.  D. 

*  the  sum  of  400  /.,  which  he  owes  me,  on  mortgage 
'  of  his  estate  in  S. ;  and  I  further  order  my  exeou-< 

*  tor  to  give  him  up  all  bonds  owing  from  him  to 

*  me,  and  which  shall  be  found  in  my  custody  at  the 
^  time  of  my  decease,  together  with  dl  interest  due 
^  thereon/  That  mortgage  debt  was  further  secured 
by  bond ;  besides  which,  N.  D.  was  indebted  to  the 
testator,  on  another  bond,  in  200 i .-  both  bonds 
Vfett  in  the  custody  of  the  testator  at  the  time  of 
his  death.  N.  D.  died  in  the  testator's  life-time. 
After  great  consideration,  the  Court  held  that  to  be 
a  lapsed  legacy.  On  that  occasion,  the  Lord  Chief 
Baron  Eyre  (that  is,  the  Court)  observed,  that  none 
of  the  circumstances  which  could  be  supposed  (and 
idbat  is  an  emphatical  word)  to  distinguiJi  the  case 
of  Sibikorp  v.  Moxom  from  ElUott  v.  Davenport^ 
oceurred  in  Toplis  v.  Baker.  That  the  principal 
ground  on  which  Sibtkorp  v.  Moxom  was  decided, 
Vhui,  that  there  was  nothing  in  the  will  to  confine  the 
delivery  of  the  bond  to  the  person  of  the  son-ifi'^law ;. 
and  thatehai^  diere&ve,  was  not  ancillary  to  the 
fbtmer  bequest  to  him,  bat  muonnt^  to  a  dee]«^ 

tion 
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tion  that,  in  all  events,  the  bond  should  be  delivered 
lip ;  and  that,  of  necessity,  would  operate  far  *tiie 
benefit  of  the  representative — that,  in  Ti^s  Vi 
Baker,  the  word  used  by  the  testator  was  give,  and 
not  forgive';  and  (what  was  more  material)  that  the 
bend  was  directed  to  be  delivered  up  to  N.  D.per^ 
sonalbf,  and  there  was  no  direction  whatever  for  thfe 
delivering  up  the  mortgage ;  and  for  those  reasons 
the  Court  saw  no  reason  for  departing,  in  that  case, 
from  the  general  rule;  that  a  testamentary  £s- 
position  must  laspe  by  the  death  of  the  legatee  ill 
the  life-time  of  the  testator. 

Now,  I  have  always  been  at  a  loss,  to  understand 
the  distinction  between  giving  and  forgiving  a 
debt,  [forgiving,  is  the  only  way  by  which  a  debt 
can  be  given  to  the  person  fvom  whoBi  it  is  due ; 
and  there  is  nothing  to  be  given,  (that  is  to  be 
handed  over),  except  the  security.  The  case  of 
Maitland  and  Adair  is  certainly  very  material; 
and  the  point  is  plain,  though'  the  note  is  short.  The 
term  used  there  was,  **  I  return  the  bond,"  &c. ; 
an  expression  which  led  the  Court  to  direct  an  in- 
qmry  of  what  was  become  of  it,  there  being  a  pro« 
Ubility  that  it  might  have  been  actually  returned; 
but  that  was  found  not  to  be  so,  and  therefore  it 
was  held  that  the  eo-obligor  was  not  discharged. 

For  these  reasons,  we  are  of  opinion,  that  the  be- 
quest to  Whitehurst  was  personal  legacy,  intended 
for  his  benefit  only ;  and  that  it  must  follow  the 
nature  of  legacies  in  general :  andy  consequently^ 
that  the  party  demanding  the  bond  to  be  delivered 
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^8tB>       up,  is  not  entitled  to  the  prayer  of  the  bill,  the 
J2QK       I'^g^y  having  lapsed,  by  the  death  of  Whitehurst, 
and  another  in  the  life-time  of  the  testatrix. 

BUTUK 

fKoi  aaother.      Per  Curiam. — ^The  Bill,  therefore,  must  be  dis- 
^^        missed;  but  without  costs;  because,  as  was  inti^ 
-mated  by 

Richards,  Bcaran^  The  case  of  Sibtkorp  ▼• 
Mojfom  is  sufficient  to  justify  the  parties  filing  the 
bUL 
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1815. 
Church  v.  Legett. 


ITtkDtemktr. 


TVHITMA RSH  mwed,   that  the  Defendant  Tbetimeai- 
miglit  be  at  liberty  to  answer  tbe  amendments  made  ant  to  in- 
in  the  complainant's  biU  ;   undertaking  to  put  in  •'^^  «maMl- 
such  answer  forthwith.  bill,  U  eight 

days,  or  he 
mus^  within 

The  bill  was  amended  under  an  order  of  3d  that  period. 
May  1«15.    The  Plaintiff  had  lately  replied  to  the  SeKe. 
defendant's  answer  to  the  original  bill,  and  called  ^J^  ^^^ 
on  the  defendant  to  join  in  commission.     It  was  cadon,  to  be 
Stated,  that  the  plaintiff  had  never  called  on  the  amw«ran 
defendant  for  a  further  answer;  and  that,  if  he  had  J^^JS?3te 
done  so,  the  Defendant's  Solicitor  would  have  ap*  piaintiiFiias 
plied  for  the  usual  order  for  time.     It  might  (it  aSlU  on  de- 
was  said)  make  a  material  difference  to  the  defend-  ^*^i!f  **^ 
ant  in  the  consideration  of  costs.  tJon,  the 

Gottit  wiU 
permit  it,^ 

Dauncey  opposed  the  motion ;  statmg,  that  the  *7iS?J^^***^ 
defendant  having  replied,  it  was  contrary  to  the  further  an. 
course  of  practice,  to  be  allowed  to  answer  so  long  ?J^|^J 
after  the  amendments  had  been  made  in  the  bill.  oommiMMn 

<f  _,      ammedtately. 
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The  rule  is,  that  the  defendant  shall  answer  amend- 
ments in  eight  days. 

[Richards,  Baron.    Or  else  he  should  apply 
for  further  time  within  that  period,] 


The  motion,  therefore,  should  he  refused,  with 
costs;  but 

The  Court,  (Defenda&t  consenting  to  pay  all 
the  costs  of  the  application,  and  undertaking  to  fi^e 
his  further  answer,  and  join  in  commission  im- 
mediately:) 

Granted  the  Motion. 


Tvtidcty, 
I9tfc  December, 


Wattleworth  V.  Pitcher 
/  The  defendant  had  demurred^  as  to  so  much 


foMhc***^*"^  of  the  plaintiff's  hill  as  prayed  the  injunction.  *. 
poM.of  obT  was  filed  for  an  account,  and  to  restrain  the  de* 
^^tioQto**^  fendant  from  proceeding  in  an  action  at  law,  which 
^^''^A  had  been  commenced  on  a  bill  of  exchange  for  300  /. 
hw  frm  pi^.  drawn  by  Plaintiff,  Imd  made  payable  to,  and  en« 
^«f  it*^  4wed  by  the  Defendant.  The  Plaintiff  paid  it 
tlfed«ffi^t  away>  And  received  the  value.  Not  being  honoured^ 
bui  aHd«ffi-  it  was  ultimately  takm  up  by  the  Defendant. .  The 
J;2^St.f  Plaintiff  stated,  that,  at  the  time  the  said  bill  of 
cjant  MibtUu  f^hange  was  so  taken  up  by  the  defendant,  there 

partie$9  nad  that  fUintiVF  would  be  found  indebted  to  him  on  such  account,  in  H 
greater  sum  than  be  it  proceeding  for  j  nor  is  such  a  bill  demurrable  on  the  ground 
that  Che  pUiatiff,  tn  equity,  stating  -a  balance  to  have  'been  acknowlcc^ed  to 
be  in  hit  nvoufi^  imtht  bare  pleaded  it,  a^  h«r,  on  aottec  oft^V  o& 

existed 
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existed  an  account  between  them,  on  which  the 
defendant  had  admitted  a  balance  in  favour  of  the 
plaintiff,  to  the  amount  of  1,400/. ;  but  which  he 
contended  amounted  to  1,600/.  and  upwards,  so 
that  the  exact  amount  was  not  then  ascertained ;  and 
that  the  defendant  knew  when  he  endorsed  the  bill, 
that  it  would  not  be  accepted ;  and  that  he  under- 
took to  take  it  up,  when  due,  in  part  payment  of  the 
balance  by  him  acknowledged  to  be  in  favour  of  the 
plaintiff.     The  Bill  was  verified  by  affidavit. 

Maddocky  in  support  of  the  demurrer,  submitted, 
fliat  the  Plaintiff,  according  to  his  own  statement  in 
the  Bill,  had  shown  that  he  had  an  available  defence 
at  Law,  and  therefore  was  not  entitled  to  the  inter- 
ference of  a  court  of  Equity.  He  has  stated  an 
acknowledged  balance  due  to  him,  and  that  would  be 
a  subject  of  notice  of  set-ofif^  under  the  statute ;  and 
therefore  he  was  not  entitled  to  the  Injunction 
prayed. 

Parker,  for  the  Plaintiff,  contended,  that  the 
balance,  whatever  it  might  be,  being  unliquidated,  the 
plwitiff  was  entitled  to  an  account ;  and  that  alone 
would  be  sufficient  ground  for  the  injunction.  The 
Court,  in  these  cases,  proceeds  on  the  defendant's 
affidavit,  which  would  not  serve  him  at  law. 

Per  Curiam.  This  is  a  Bill  for  an  account, 
charging  that  the  Plaintiff,  at  Law,  is  indebted  to  the 
Pliuntiff,  in  Equity,  in  more  money  than  he  is  pro- 
ceeding for.  The  Injunction  must  follow  the  prayer 
of  thenBill. 

Demurrer  overruled. 
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1815. 


I7di  Jhetmber. 


The  Attorney  General  v.  J.  Elliott,  J.  L; 
Des  Baeres,  &  J.  F.  W.  Des  Barres. 

The  Court  TH£  former  application  to  the  Court,  in  this 
]!?JiSerSS*  cause,  having  been  refused  f^;,  the  Bill  was  after- 
d^ndant,  wards  amended,  by  making  J.  F.  W.  Des  Barres  a 
iwered,  in  Defendant,  (so  as  to  bring  before  the  Court  the  party 
^hw^oTthc  claiming  the  subject-matter  in  question,)  and,  in 
defendants,     gome  Other  respects :  and  now  prayed  an  Injunction, 

who  hat  not  j  r  ^1.  1  •  r 

answered,  has  and  further  relief. 

deposited  box- 

cCT^nTpccific  Jervis  and  Wyatt  now  moved,  according  to  the 
ffb^'th'*™"  P^y^^  of  the  information,  for  the  production  of  the 
plaintiff;  are  bozes,  &^.  as  on  the  former  motion ;  and  that  the 
Hevedto be-I  ^^  ^^st  named  defendants  might  be  restrained,  by 
ti^t  he  shaU  injunction,  from  selling  or  disposing  of  the  charts, 
from  partine  drawings  or  plans,  plates  and  impressions,  mentioned 
kct-inattcr  rf  ^  *^^  pleadings  in  the  cause,  and  from  delivering 
wch  deposit,  the  same  to  the  other  defendant,  J.  F.  W.  J)es 
be  supported    BoTTes^  and  from  destroying  or  injuring  the  same. 

br  a  positive 
affidavit  that 

the  contents  The  information,  so  amended,  was  filed  ^gxixjune ; 
areartuaUy*in  hut  neither  J.  L.  Des  Barres  nor  J.  F.  TV.  Des 

danger,  A0W- 

0Vir  ttrmig  tbi  Irfireui  wmf  hi^  Jhm  tbi  facts  itaUd  m  thi  ifidamU  that  there  estistt 
ground  for  apprehension  tfiat  it  is  intended  to  make  an  improper  use  of  them  to  the 
ii^uiy  of  the  pkdntifF. 

Nor  will  they  make  an  order  on  such  depositary,  requiring  that  he  shall  produce 
such  boxes,  to  be  left  in  the  hands  of  his  clerk  in  Court,  for  the  plaintiff*s  inspso* 
tion,  in  aid  of  a  trial  at  law,  wherein  the  question  of  property  is  in  dispute,  without, 
a  positive  statement  in  the  affidavit  that  the  object  of  search  is,  or  was,  contained 
in  the  boxes. 

But  although  the  bill  do  not  contain  the  above  requisite  positive  statements, 
held  to  be  necessary  on  such  motions,  the  Court  will  permit  an  affidavit  to  be  read 
in  sumMfft  of  the  bill,  on  the  ground  tliat  such  affidavit  may  supply  such  omission  in 
the  but,  which  if  it  did  it  appears  would  be  sufficient. 

fa  J  Vide  the  text,  Attorney  General  v.  Elliott  andanoiker, 

ante^  Vol.  I.  p.  377. 

JBarris 
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Barres  had  yet  been  served  with  process,  nor  had       i8i5' 
clefendant  Elliott  put  in  his  further  answer.  Attorney 

General 
An  affidavit,  made  by  the  Hydrographer  of  the  j  e^^liott 
Admiralty,  was  put  in  on  the  present  occasion ;  and  others. 
which  verified  the  fitcts  of  the  information,  as  to  the 
employment  and  remuneration  by  Govemmment, 
of  the  defendant  /.  F.  JV.  Des  Barres^  as  therein 
stated ;  and  stated,  that  he  believed  that  the  original 
charts,  drawings,  or  plans,  were  never  delivered  by  ^ 
him  to  any  person,  for  the  use  of  his  Majesty,  but  still 
remained  in  hisf  Des  Barres*  J  custody  or  power;  and 
that  they  were  those  from  some  of  which  impressions 
had  been  published  by  him,  in  a  work,  under  the  title 
of  the  Atlantic  Neptune ;  and  that,  among  those  so 
published,  were  many  which  had  been  prepared  at  the 
expense  of  Government,  by  other  persons ; — ^that, 
previous  to  his  departure  from  England,  to  take 
upon  himself  the  appointment  of  Governor  of  Prince 
Edward's  Island^  he  had  deposited  them  with  the 
two  first-named  defendants,  and  thatthey  were  now  in 
their  custody  or  power; — that  since  the  Defendant, 
ElUott,  had  put  in  his  answer  to  the  first  information, 
the  Deponent  had  received  a  letter  fix)m  his  (defen- 
dant's) solicitor,  proposing,  without  prejudice  to  the 
question  between  the  parties,  to  endeavour  to  obtain 
a  surrender  of  the  charts,  &c.  if  the  Board  would 
^ree  to  pay,  as  a  consideration,  the  sum  of  5,000 
guineas ;  which  the  Board  had  refused  to  do ;  and 
that  he  believed^  that,  at  the  time  of  filing  the  de- 
fendant ElUotf^  answer,  the  said  charts  were  con- 
tained in  the  boxes  required  to  be  produced,  and 
left  as  prayed,  and  were  still  there. 


VOL.  II. 


When 
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1815^  ^  When  tliis  affidavit  was  proposed  to  be  read, 
Attorney  Heys  objected  to  its  being  received ;  submitting. 
General  that  this  was  not  a  case  of  irreparable  waste  ap- 
J  Elliott  P^^ring  on  the  face  of  the  proceedings,  nor  had 
and  others,  they  made  out  any  right  to  either  object  of  the  pre- 
sent motion ;  and  therefore  such  an  afi^davit  was 
inadmissible. 

[Richards,  Baron.  The  affidavit  may  supply 
the  deficiencies  of  the  bill,  in  that  respect.]] 

It  was  urged,  that  the  present  attempt  was 
merely  made  for  the  fair  purpose  of  facilitating  the 
trial  at  law  of  the  right  of  property,  which,  under 
the  circumstances  of  this  case,  could  not  be  done 
•  without  the  interference  of  this  Court,  in  the  way 
now  sought. 

[Richards,  Baron.  The  affidavit  does  not  state 
that  there  is  any  danger  apprehended  to  the  property ; 
nor  is  there  any  reason  stated  for  the  belief  that 
the  charts  are  in  the  boxes  required  to  be  produced  : 
and  without  such  apprehension-  and  such  reason 
stated,  there  can  be  no  ground  for  the  motion.] 

It  is  not  necessary  that  probable  danger  should  be 
sworn  to ;  it  is  sufficient,  in  such  cases,  that  it  may 
be  inferred,  from  the  tenor  of  the  facts  stated,  and 
that  inference  is  unavoidable  here.  Another  con- 
sideration for  the  Court  is,  that  a  property  of  this 
description,  which  is  obviously  of  great  value  as 
well  as  utility,  both  in  a  mercantile  and  political 
point  of  view,  cannot  be  replaced,  if  destroyed  or 
injured. 

The 
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The  Earl  of  Macclesfield  y.  Water s(b),  (a  case  ^ 1815- 

then  depetiding  before  the  Lord  Chancellor),  was 


Attorney 


cited,  where,  it  was  said,  a  similar  motion  had  been    Gensral, 
granted. 


In  that  case,  John  BlackdU^  one  of  the  plaintiffs, 
was  tenant  in  tail,  under  the  will  of  his  grand- 
father, Thomas  Bktckall,  of  certain  real  estates,  of 
which  his  father,  John  Blackall,  was  tenant  for  life  ^ 
under  the  said  will,  and  of  certain  plate,  jewels,  &c. 
devised  as  heir-looms,  to  accompany  the  said  estate. 
John  Blackail  (the  tenant  for  life)  obtained  pos- 
session of  said  plate  and  jewels  on  the  death  of 
testator,  all  of  which  were  locked  up  in  an  iron 
chest.  The  tenant  for  life  being  dead,  having 
made  a  will,  of  which  he  constituted  the  defendant 
DaxAs  and  two  other  persons,  who  renounced  pro- 
bate executors,  the  tenant  in  tail  became  entitled 
to  the  said  estate,  and  the  plate  and  jewels,  &e. 
The  bill  further  stated,  that  defendant  Davis, 
during  the  life  of  the  tenant  for  life,  had  possessed 
himself  of  s^d  iron  chest,  containing  the  said  plate 
and  jewels,  for  securing  an  alleged  demand  which 
he  had  on  the  tenant  for  life ;  and  that  he  had 
pledged  the  same  to  Edmund  Waters,  another  of 
the  ^fendants,  as  a  security  for  money  advanced 
to  him  in  discounting  bills,  who  lodged  it  with 
Messrs.  Fere  and  Co.  his  bankers,  the  other  defen- 
<kats,  in  whose  custody  th6  said  chest,  and  all  its 
contents,  then  were.  ^^  s 

The  bill  then  charged,  that  defendants  had  re- 
fused plaintiff  all  access  to  the  said  chest  j  and  that 

(b)  3  Ves.  &  Beamed,  16. 

B2  it 


V. 
J.  EX.I.IOTT 

and  others. 


^2  CASES  IN  THE  EXCHEQUER, 

1815.  it  was  the  intention  of  defendants,  paiticulaiiy  of 
Attorney  JVaters^  to  sell  the  contents,  and  apply  the  produce 
Gbmbral    to  their  or  his  use. 

V. 

J.  Elliott 
and  others.  Vere  and  Co.  the  bankers,  answered,  acknow- 
ledging possession,  and  submitting  to  the  Court. 
The  Defendant  Dasois  answered,  that  he  had  depo- 
rted said  chest  with  Waters^  as  a  security  for  money 
advanced  by  Waters  to  him,  and  expended  on  the 
account  of  John  BlackaU,  the  tenant  for  life,  for 
whom,  through  his  means,  Waters  had  discounted 
bills ;  and  that  Vere  and  Co.  were  Waters*^  bankers, 
and  not  defendant  Davis's.  He  admitted^  that 
before  the  said  plate,  &c.  had  been  delivered  to  him, 
he  had  seen  a  copy  of  the  will  of  said  testator,  Tho- 
mas BlaclcalU  and  knew  that  the  same  was  thereby 
given  as  heir  looms  ;  but  submitted,  that  the  tenant 
for  life  had  a  right  to  dispose  of  them  as  he  had 
done;  and  insisted  on  his  own  and  defendant 
Waters's  lien.  Waters*s  answer  insisted  on  a  lien, 
in  respect  of  the  circumstances,  and  denied  know- 
ledge of  the  interest  of  tenant  for  life,  and  of  the 
contents  of  the  chest. 

Under  these  circumstances,  a  motion  was  made 
by  the  plaintiffi,  that  the  defendant  Davis  might 
be  ordered  to  deliver  to  the  plaintifis  the  key  of  the 
iron  chest,  admitted  by  the  answer  of  Vere  and  Go. 
to  have  been  deposited  with  them  by  Waters^  and 
to  be  in  their  custody ;  and  that  they  may  be  ordered 
to  permit  the  said  box,  with  its  contents,  to  be 
inspected  by  the  plaintifi,  or  any  person  they  should 
appoint,  at  all  seasonable  times,  upon  request.  In 
support  of  the  motion,  it  was  observed,  that,  without 

the 
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the  inspection  now  applied  for,  no  action  of  trover        ^^^5' 

could  be  maintained  by  the  plaintifis,  from  their  j^^torney 

inability  to  identify  the  property ;  and  Blackall  had  Gbmeral 
been  one  of  the  executors. 


The  Lord  Chancellor  said,  This  bill  aims  only  at 
another  mode  of  discorery,  in  a  way  less  expensive 
than  by  answer ;  and  if  the  plaintifi  had  filed  a  bill 
of  diacovery,  in  aid  of  an  action  of  trover,  they  must 
have  had  it.  It  is  now  too  late»  since  the  case  of 
Fetts  V.  Read(c)^  following  Pusey  v.  Pusey(d)^ 
to  diacuss  whether  this  Court  will  interfere  for  the 
specific  delivery  of  a  chattel ;  and,  if  it  will  in  such 
a  case,  ajbrthrij  the  restitution  of  heir-looms  must 
be  decreed ;  upon  which  there  never  was  any  doubt. 
By  granting  this  motion^  the  interest  of  the  defen- 
dant Waters  is  not  affected ;  the  plaintiffs^  only  de~ 
siring  to  know  what  is  in  Ms  boT,  have  a  right  to 
have  from  hhn  the  information^  what  tJiose  articles 
are^  the  specific  dettvety  of  which  they  seek  by 
their  m: 

The  counsel  for  the  Crown  then  adverted  to  what 
had  fallen  from  the  Court  on  the  former  motion. 
On  that  occasion  it  was  said,  that  there  might  be  con- 
fidential communications  with  other  persons  in  the 
boxes,  which  it  would  be  injurious  to  expose;  but 
submitted  that  a  defendant  is  not  to  be  allowed  to 
create  a  privilege  to  himself,  on  such  occasions,  by 
mixing  the  things  sought  to  be  forthcomings  with 
such  communications. 

(c)  3  Ves.  70.  (d)  1  Vem.  273. 

*  It  was  obwrred,  by  the  Court,  that  the  admissions  in  the 
^eiidant\Dai«f^s  answer,  in  the  case  cited,  furnished  the 
j^tiff  with  good  ground  for  the  application. 

E3  Twa 


J.  Elliott 
and  oOiers^ 
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V. V -^ 

Attorney 
General 

17. 

J,  Elliott 
and  others* 


CASES  IN  THE  EXCHEQUER, 

.  Two  of  the  defendants  being  abroad,  the  Crown 
has  no  means  of  enforcing  their  answer ;  and  that 
is  a  reason  why  this  application  should  be  granted 
on  the  affidavit  which  has  been  filed. 

Heys^  for  the  defendants,  objected,  that  the  Hy- 
drographer's  affidavit  was  altogether  insufficient  to 
induce  the  Court  to  listen  to  this  application. 
There  is  no  reason  stated  for  his  belief,  and  no 
foundation  for  his  knowledge ;  nor  is-  there  any 
{Statement  of  appreheusion,  that  the  charts,  &;c-^ 
are  in  danger.  Indeed,  nothing  that  it  contains 
is  direct  and  positive,  but  all  is  deduction  and 
implication ;  and  if  this  motion  be  attainable,  the 
Court  might  be  called  on  to  enjoin  the  parting  with 
that  which  has  never  been  possessed  by  the  person 
restrained.  It  is  at  all  times  going  far,  to  control 
prima  facie  rights ;  and  in  all  such  cases  the 
allegations  ui  a  bill  should  be  very  strong,  and 
supported  by  the  estabJlishment  of  the  facts,  on 
conclusive  affidavits ;  whereas  here,  there  is  nothing 
more  furnished  to  the  Court,  than  the  belief  of  ^n 
individual  unconnected  with  the  transaction. 

JerviSy  in  reply,  pressed,  that  the  inspection  re- 
quired might  at  least,  in  all  events,  be  granted,  if 
the  Court  should  ultimately  think  that  an  injunc- 
tion ought  not  to  be  order^. 

It  is  said,  that  the  Crown  is  not  entitled  ta  the 
interference  of  the  Court,  because  danger  to  the 
property  has  not  been  positively  sworn^  j  nov  the 
affidayit  states^  that  the  possession  has  been  already 
changed,  and  that,  afker  disputes  had  arisen  as  to 

the 
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the  right  of  property,  between  Des  Barres  and       1815^ 
the  Crown.     Now  that  alone  is  mdicative  of  immi-  Attorney 
nent  danger;  but  some  of  these  plans  have  actually    General 
been  published  in  the  Atlantic  Neptuncy  and  that  j  £j^liott 
is  precisely  the  danger  to  which  literary  property  and  others. 
is  subgect,  and  to  prevent  which,  Courts  of  Equity 
idways  interfere.     This   b  very  much  analagous 
to  that  species  of  property;  and  the  question  be- 
tween the  parties  here  is,  to  whom  the  copyright 
in  these  plates  and  impressions  belongs.    If,  indeed, 
the  defendant)  Des  Barres^  has  a  lien  on  the  pro- 
perty, he  may  substantiate  it  by  pleading.     In  that 
case,  the  inspection  of  the  subject  -in  dispute  will 
be  indispensably  necessary;  and  therefore  it  is,  that 
the  Crown  now  seeks  it  of  this  Court. 

f Richards,  Baron.  There  is  an  important 
passage  in  defendant  Eltiotfs  answer,  which  states, 
that  certain  disputes  having  arisen  respecting  the 
plates  and  impressions  since  deposited  with,  and 
BOW  in  the  possession  q£  the  defendant,  it  was 
referred  to  the  Seeretary  erf  the  Treasury,  who  de- 
claied  them^  in  hia  awsnrd,  to  be  the  property  of 
Des  Barres,  and  not  of  hit  Majesty.} 

That  relates  only  to  the  plates  and  impressions^ 
«id  not  to  the  charts* 

Thomsoi^,  CMef  Baron.  In  whosever  posses- 
sion these  charts  and  plans  are,  they  are  unquesl- 
tionably  the  property  of  his  Majesty,  inasmuch  as 
they  were  executed  at  his  expense.  This  application 
supposes  some  of  them  to  be  in  the  possession  of 
some  of  th^  defendants,  and  particularly  oi  EUiott. 

B4  It 
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^  It  assumes  also,  what  is  not  in  proof,  that  there 


Attorney   exists  an  intention  of  disposing  of,  and  parting  with 
General    ^^^^  having  first  assumed,  that  they  are  in  the 


V. 


J.  Elliott  possession  of  Elliott.  In  fact,  the  whole  proceeds 
and  others,  entirely  on  belief,  without  stating  any  reasonable 
foundation  even  for  that  belief.  Tliere  is  merely 
suspicion  stated,  and  no  evidence,  that  the  objects 
sought  are  contained  in  the  boxes  proposed  to  be 
inspected.  Now,  even  supposing  that  that  had 
been  proved,  I  think,  that  on  such  an  application, 
it  should  have  been  distinctly  sworn,  that  the  de- 
fendant intended  to  make  an  improper  use  of  what 
had  been  so  committed  to  his  care ;  but  that  not 
being  expressly  sworn,  the  foundation  of  the  appli- 
cation fails. 


Graham,  Baron.  However  strong  the  inference 
may  be,  that  these  boxes  contain  the  original  plans, 
as  well  as  plates  and  impressions,  there  is  no  positive 
statement  that  it  is  so.  The  inference,  indeed,  may 
be  so  strong,  as  that,  personally,  one  may  have  no 
doubt ;  but  judicially,  the  Court  expect  positive  fyctAz 
and  without,  they  ought  not  to  proceed,  particularly 
where  the  effect  of  the  interference  sought,  goes  to 
compel  the  party  not  to  part  with  what  he  may  not 
have  in  his  possession ;  or  if  he  has,  the  person  who 
placed  it  in  his  hands,  has  also  a  sort  of  lien  and 
property  in  it,  and  that  too  to  be  granted  on  a 
summary  application.    • 

As  to  the  latter  part  of  the  motion,  for  an  in- 
spection of  the  boxes,  that  would  be  an  unusual 
order  to  make  in  this  stage  of  the  cause  i  and  there 

is 
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is  no  very  distinct  account  made  out,  of  what  it  is  ^ 1815* 

asked  to  have  an  inspection  of,  or  whether  it  is  in  attoenxt 
the  possession  of  the  party  against  whom  it  is  applied  General 
for.  Neither  the  affidavit  now  put  in,  nor  the  amend-  j.eiTliott 
ments  in  the  bill,  carry  the  case  so  much  further  and  others, 
than  on  the  former  motion,  as  to  induce  the  Court 
to  grant  the  motion. 

Wood,  Barony  of  the  same  opinion. 

Richards,  Baron,  This  motion  ought  clearly 
not  to  be  granted.  In  every  case  for  an  injunction, 
such  as  is  now  prayed,  the  affidavit  should  state 
strong  grounds  for  apprehending  danger,  which  has 
not  been  done  here,  although  it  may  perhaps,  as  has 
been  ably  argued,  have  put  sufficient  before  the  Court, 
to  raise  a  strong  inference  of  such  danger,  and  parti- 
cularly from  the  circumstance  of  the  publication  of 
some  of  these  plates  in  the  Atlantic  Neptune,  in  1 784. 

lliat,  however,  seems  to  have  been  submitted  to 
for  thirty  years,  which  may  go  far  to  induce  the 
Court  to  think  that  it  was  justifiable ;  particularly 
as,  in  the  mean  time,  the  party  now  complained  o^ 
has  been  appointed  by  the  Crown  to .  a  situation  of 
high  credit. 

He  certainly  did  not  put  the  boxes  into  ElUotf% 
hands  for  the  purpose  of  publishing  these  charts ;  * 
nor  is  it  attempted  to  be  insinuated,  that  a  further 
publication  has  been  contemplated.  The  affidavit 
read  does  not  fully  adopt  the  allegations  of  the  in- 
xonnation* 

...  It 
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,  ^^^^'  .  It  is  therefore  impossible  that  an  injunction 
Attobnkt  should  be  granted  under  these  ciremnstances ;  for 
Genibal  it  would  be  destroying  the  principles  on  which  the 
J.  Elliott  ^^^urity  of  property  is  founded.  Nor,  for  the  rea- 
nod  others,  sons  already  stated,  does  there  appear  to  me  to  have 
been  a  sufficient  case  made  out,  to  wanrant  an  order 
for  the  production  of  the  boxes  ibr  inspeciion. 

Motion  refused* 


SS<i  Jkcember. 


The  King  v.  Fkeme  and  others,  Assigneen  of 
Whffehead  and  Co. 

If,— on  an  ex-    -mm 

tent  issuing  MjjR  TIN  moved,  at  the  sittings  after  last  Tri^ 
^tonofbfiis  nify  Term,  that  the  Deputy  Remembrancer  might 
Id^w^mL  ^  directed  tadeUver  and  pay  to  the  dcf(»idantS)  the 
Tourofofficers  two  sevend  exchequer  bills,  for  7,0QoiL  and  soo/L, 
forpubiic^^"*  purchased  by  him,  with  the  money  paid  into  Court 
S^r^th^^*^'^"  ^ ^^cauae ^  and  dsa the  suur (dhiLis^  ^d.  cash, 
drawers,  and  Standing  to  the  credit  of  this  cause ;  and  that  tli# 
^LenTto  tiie  Sheriffs  of  L(md0»  nught  be  directed,  within  a  week, 
^ccptor)  for  t^pay  over  tathedefeodanlB^  or  one-  of  them«  tha 
levying  the  sum  of  3;M/.  7^.  \d.  (ictained  in  their  hands  for 
debv^Uic  t^"^  poundage,  without  prejudice),  the  debt  for 
drawers,  after  which  the  said  extent  issued  having  been  satisfied. 

the  execution  ^ 

of  that  oro- 

Sd'  the""^  Thf.  affidavit  of  tike  agent  of  Messrs,  Harford^ 
buis,  they  are   IkKJtSf  and  Co.,  ou  which  this  application  waa  made, 

not  liable  to 

pay  the  Sheriff*s  ppundi^  on  the  leny.  And  th»  Sherii^  having  retaino^  unckr 
an  order  of  the  Court,  %  sum  for  poundagii  in  his  handi,  will  be  ordered  to.  restore 
it  to  the  assignees  of  tho  bankrupt  acceptor*^  estate^ 

SmbU,    Whatever  be  due  to  the  Sheriff  for  poundage,  in  such  a  caar,  sboald 
be  paid  by  the  Crown. 

stated. 
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Stated,  that  the  Solicitor  for  the  Crown  (Customt),       ^8^5* 
had  applied,  through  him,  to  Messrs,  Hatford,    TheKwa 
Davis  and  Co.  requiiing  their  undertaking  in  writing         «- 
to  pay  the  expenses  of  prosecuting  this  writ  of  ex-   ^a^wa, 
tent,  which  they  refused  to  do.     That  they  were        Ac. 
advised  to,   and  did  take  up  the  three  bills  of 
exchange  which  remained  unpaicl>  amounting  to 
3,858/.  185.  4cf,;  the  other  bill,  for  3,858/.  3*.  3d. 
having  been  before  paid  portly  after  it  had  be^ 
come  4ue :  the  amount  of  such  four  bills,  being 
the  debt  for  which  the  said  eiitent  had  issued  :  ail 
which  biUs  were  then  in  the  hands  of  the  deponent, 
for  the  use  of  the  defendants;    The  affidavit  further 
stated,  that  th^  bills  w^re  all  drawn  by  Harjbrd  and 
Co.,  on  JVhitehecLd  sad  Co.f  and  became  due  aeve« 
rally  on  the  20th  and  27th  November^  and  3d  and 
lOth  December^  1814.     It  was  also  sworn  that  on 
16th  November  1814,   Whitehead  and  Co.  were 
declared  bankrupts ;  and  that  the  defendants  had 
been  advised  by  counsel,  to  defend  the  said  extent, 
and  believed  that  they  had  good  ground  of  defence, 
if  it  had  proceeded  to  trial. 

The  Court  granted,  on  this  motion,  an  order  to 
show  cause. 

^ioM  now  appeared  fop  the  Sheriff,  vaADauncey  u^thNovwihtr. 
for  the  Croi^^  They  stated,  that  the  biHs  in  ques- 
tion  had  been  drawn  by  Harford  and  Co.,  who  were 
bankers  at  Bristol^  on  Whitehead  and  Co.,  their 
agents  m  town,  in  favour  of  Gordon^  the  collector 
of  customs  at  that  port,  and  by  him  endorsed  to  the 
receiver-general  of  tlj.e  cust(mw»in,Z*on(/on,  (this  was 

his 
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^^^5'   ^  his  usual  mode  of  remitting  the  money  collected  by 
The  King    Gordon  to  town).     By  the  Receiver  General,  the 
*•         bills  were  paid  into  the  Bank  of  England,  who  pro- 
and*^w8,   pured  them  to  be  accepted,  in  due  course,  by  White- 
&c.        head  and  Co.     The  extent  issued,  on  an  affidavit, 
that  Whitehead  and  Co.  were  indebted  to  the  Crown 
in  7,717/.  IS.  7d.  for  money  had  and  received  to 
the  use  of  his  Majesty.     It  was  contended,  that  the 
debt  having  been  levied  under  the  extent,  the  She- 
ri£Pwas  therefore  entitled  to  his  poundage,  notwith- 
standing the  drawer  of  the  bills  had  taken  them  up 
when  they  became  due ;  for  if  he  were  not  allowed 
to  retain  it,  he  would  have  no  means  of  getting  it, 
except  by  petition  to  the  Crown,  to  which  course  he 
ought  not  to  be  driven. 

Fonblanque  and  Martin^  for  the  assignees,  con- 
tended, that  the  money  having  been  paid  into  Court 
by  the  Sheriff,  did  not  entitle  him  to  poundage^om 
the  assignees f  who  had  no  interest  in  the  extent, 
but  were  losers  by  it,  from  whomever  else  he  might 
have  been  entitled  to  claim  it.  The  foundation  of. 
the  extent  was  questionable,  the  bills  not  being  due 
when  the  writ  issued ;  and  it  had  been  intended 
to  traverse  the  inquisition,  on  the  authority  of  the 
case  of  The  King  v.  Bebb  (a)^  but  Harford  and 
Co.  having  paid  the  bills,  of  course  it  could  not 
be  tried,  for  on  that  payment  the  proceedings  were 
at  an  end.  If  the  debt  had  been  paid  out  of  the 
money  levied  on  Whitehead  and  Co.,  the  poundi^ 
would  have  been  paid  by  the  Crown,  and  would 
hav^  been  deducted  out  of  the  debt. 

(a)  Hughes's  Report 

No 
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Ko  one  appearing  on  the  behalf  of  Harford  and 
Co.,  the  Court  directed  the  order  to  be  enlarged, 
and  notice  to  be  given  to  them,  that  they  might 
have  an  opportunity  of  being  heard. 

The  matter  was  now  brought  on  again ;  and  it 
haying  been  answered  to  a  question  from  the  Court, 
that  the  bills  had  been  endorsed  after  acceptance, — 
and  Wingjield  and  West  having  submitted,  on  the 
part  of  Harford  and  Co.,  that  they  ought  not  to 
be  in  any  way  affected  by  this  motion ; 

Datmcey^  for  the  Crown,  in  addition  to  what  had 
been  urged  on  the  former  occasion,  now  observed, 
that  the  object  of  this  attempt  was  to  throw  the 
poundage  on  the  Crown,  by  concert  between  White- 
head and  Co.  and  Harford  and  Co. ;  but  that  the 
Crown  ought  not  to  pay  poundage  on  a  debt  so 
recovered,  by  which  the  drawers  of  the  bills  {Har- 
ford  and  Co.)  were  benefited.  But  for  the  extent, 
this  sum  might  have  been  lost  to  the  Crown,  to  the 
prejudice  of  Harford  and  Co.,  by  reason  of  the  insol- 
vency of  Whitehead  and  Co.  \  that  debt  was,  by  its 
operation,  rescued  from  the  bankruptcy ;  and  the 
rule  is,  that  the  party  who  is  interested  in  the  ex- 
tent, and  who  derives  a  benefit  from  it,  shall  pay  the 
Sheriff's  poundage. 

[Thomson,  Chirf  Baron.  It  does  not  appear 
that  Harford  and  Co*  had  the  permission  of  the 
Crown,  to  use  this  process  for  their  benefit.^ 

But  a  third  person  coming  in,  and  being  bene- 
fited, should  pay  a  proportion  of  the  poundage  due 

on 
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1815^^       OH  tkd  levy ;  and  whatever  might  have  been  the 
TheKfNo    '^^^"^  ^^  *^®  traverse  to  the  extent  which  had 
^  been  talked  of,  if  it  had  been  tried,  no  good  ob« 

aftd^^erd  j^^^^^^  *^  *^^  finding  under  the  inquisitioh  yet  ap- 
6  c.  peared.  With  regard  to  that  question,  this  extent 
had  not  issued  for  the  debt  as  arising  on  the  bills  in 
question,  but  for  money  had  and  received  by  White- 
head and  Co.  for  the  use  of  his  Majesty ;  for  Har- 
ford  and  Co.  having  received  the  money  from  the 
collector,  paid  it  to  Whitehead  and  Co.,  who  ac^ 
cepted  the  bills  for  the  amount,  as  agents ;  with 
which  bills  the  Crown  had  nothing  to  do.  This, 
therefore,  was  by  no  means  a  parallel  case  with  that- 
of  the  King  and  Behb^  but  was  analagous  with  that 
of  the  King  v.  Boldero. 

[Thomson,  Chief  Baron.  That  question  could 
only  have  arisen,  if  the  traverse  of  the  inquisition 
had  been  proceeded  in.] 

It  is  not  the  object  of  this  motion  to  be  allowed 
to  proceed  with  the  traverse ;  but  that  the  money 
levied  should  be  repaid,  the  Crown's  debt  having 
been  satisfied. 

Abbotti  for  the  Sheriff,  insisted  on  the  same 
topics ;  and  contended,  that  this  was  not  a  case  in 
which  the  Court  would  interfere,  to  take  out  of  the 
hands  of  the  Sheriff  the  pound^e  which  he  had  been 
permitted  to  retain  by  the  order  of  the  4th  March^ 
which  was  his  remuneration  for  having  done  his 
duty,  in  executing,  for  any  thing  that  at  present 
appeared,  a  valid  process.     If  ht  were  orctered  to 

pay 
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pay  hack  the  poundage,  he  would  have  no  remune-  .     ^^^^'    . 
ration ;  for  he  has  no  means,  either  in  law  or  equity,    The  Kiko 
of  obtaining  it  from  the  Crown.     If  the  extent      r  ^'  ^ 
had  been  afterwards  overthrown,  there  would  have    and  oth«r% 
been  an  am&veas  manus  ordered ;  that  has  not  been        ^* 
done,  and,  in  point  of  form,  all  is  regular.     It  is 
said,  the  Crown's  debt  has  been  paid.     Now  sup* 
pose  an  extent  had  gone  against  two  persons,  and 
the  Sheriff,  having  levied  on  one  of  them,  the  other 
chuses  to  pay  the  debt ;  in  that  case,  the  Sheriff 
should  not  be  deprived  of  his  poundage  on  the 
levy  because  the  debt  has  been  satisfied  by  other 
means.     Nor  can  it  be  said  to  be  necessary,  to  en- 
title a  Sheriff  to  poundage,  that  a  judgment  should 
have  been  obtained  j  but  the  Sheriff,  armed  with 
sufficient  authority,  having  levied,  must  be  con- 
sidered a  stranger  to  all  matters  taking  place  be- 
tween the  parties,  and  should  not  be  deprived  of 
his  remuneration  on  a  case  made  out  by  affidavits. 

FonNanque,  in  support  of  the  order,  admitted 
that  the  Sheriff  might  be  entitled  to  pound^e  ^ 
but  the  question  in  the  present  case  was,  by  whom 
it  was  to  be  paid.  He  denied  that  the  extent  had 
issued  to  recover  a  debt  for  money  had  and  re- 
ceived ;  and  submitted,  that,  from  the  exact  coin- 
cidence in  the  amount  of  the  bills,  and  the  debt 
found  by  the  inquisition,  it  was  so  obviously  the 
mm  secured  by  the  bills  which  was  the  object  of 
the  extent,  that  the  defendants  ought  not  to  have 
been  driven  to  the  inconvenience  and  expense  of 
a  formal  traverse,  to  show  that  the  proceedings  on 
the  part  of  the  Crown  were  premature.  The  Crown 
has  evwitually  reowved  from  Harford  and  Co.  the 

amount 
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^8^5-    ^  amount  of  the  bills ;  and  on  that  sum,  if  it  had  been 
The  King    received  from  out  of  the  property  of  TVhitehead 
'O'         and  Co.,  seized  by  the  Sheriff,  the  poundage  must 
and  others,    "^^^  heBn  paid  by  the  Crown,     There  is,  there- 
to,        fore,  no  hardship  in  the  case ;  the  question  should 
be  altogether  between  the  Sheriff  and  the  Crown ; 
otherwise  the  bankrupts  estate  will  have  been  made 
to  pay  the  amount  of  the  poundage,  ultra  the  debt 
due ;  which  is  what  by  law  the  debtor  by  simple 
contract  is  not  liable  to  pay. 

[^Dauncey  observed,  that  the  coincidence  was 
easily  accounted  for,  because  the  amount  of  the  bills 
had  been  previously  due  from  them  to  the  Crown, 
for  public  money  received  by  them  from  the  Col- 
lector of  the  Customs,  through  the  medium  of  Har^ 
ford  and  Co.] 

Thomson,  Chitf  Barony  (having  stated  the  cir^ 
cumstances  and  question  arising  thereon).  This 
inquisition  has  found  Whitehead  and  Co.  i^debted 
to  the  Crown  in  the  sum  of  7,717/.  i^.  7rf.  for 
money  had  and  received  to  the  use  of  his  Majesty ; 
on  the  other  hand,  it  is  said,  that  the  debt,  so  found, 
was  due  on  these  bills ;  and  that  the  assignees  might 
and  would  have  successfully  traversed  that  finding, 
inasmuch  as  the  bills  were  not  due  at  the  time  of 
the  issuing  of  the  writ.  Now  there  certainly  is  a 
remarkable  coincidence  between  the  sum  sought 
to  be  levied,  and  the  amount  of  the  bills,  which 
goes,  I  think,  to  show,  that  it  is  really  one  and 
the  same  debt ;  and  that  the  amount  of  the  bills 
was  the  money  so  found  to  be  due  by  the  inquisi* 
tion,  though  said  to  be  due  for  money  had  and 

received. 


MICHAELMAS  TERM,  56  GEO.  III.  65 

received.     The  Crown  would  have  had  great  diffi-        ^15^^ 
cultj  in  maintaining  the  extent  as  for  money  had  and    The  Kino 
received,  supposing  it  really  to  have  been  so,  which  ''• 

is  scarcely  credible.  and^oXw, 

&o. 

Under  the  extent,  the  Crown  has  received  all 
that  the  exigency  of  the  writ  required  the  Sheriff 
to  levy,  that  is,  the  whole  debt.  No  poundage  was 
levied ;  and  whatever  might  have  been  due,  must 
have  been  paid  out  of  the  sum  levied.  Let  us  sup- 
pose that  the  assignees  had  satisfied  the  Crown, 
and  then  applied  for  an  amoveas  manus ;  the  Court 
coidd  certainly  not  have  refused  such  a  motion ; 
and,  therefore,  by  paying  the  sum  due,  the  assignees 
might  have  been  relieved  in  that  way. 

It  will,  perhaps,  be  hard  that  the  Sheriff  should 
lose  his  poundage ;  but  one  cannot  entertain  such 
an  opinion  of  the  officers  of  the  Crown,  as  to  ima- 
gine that  they  would  suffer  that. 

The  question  is,  whether  the  sum  claimed  by 
the  Sheriff  for  poundage,  should  be  retained  out 
of  the  sums  now  sought  to  be  refunded.  I  think 
that  it  should  not :  and,  therefore,  the  whole  jof  this 
order  ought  to  be  made  absolute. 

Graham,  Baron.  I  agree  with  the  opinion  of 
my  Lord  Chief  Baroriy  but  cannot  refrain  from 
expressing  my  wish  also,  that  the  Sheriff  should  not 
suffer ;  though  he  was,  perhaps,  somewhat  to  blame, 
in  not  interposing  when  Harford  and  Co.  paid  the 
bills,  he  having  only  enough  to  pay  the  Crown's  debt, 

VOL.  II,  F  3^'4 
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1815.       But  we  must  be  guided  by  the  circumstances  before 

The  King    ^^*  ^^  under  which  the  money  has  been  paid  into 

t).         Court.    No  more  than  the  debt  was  to  be  leyied, 

uul  oth^    *^^  ^^^  ^^  "^^^  satisfied;  therefore  all  that  has 

&c.        been  levied  beyond  that,  must  be  restored.     In  all 

respects,  therefore,  the  order  must  be  complied 

with. 

Wood,  Baron.  I  am  of  the  same  opinion. — 
Here  are  two  parties  indebted  to  the  Crown,  one 
as  drawer,  the  other  as  acceptor,  of  bills  of  ex- 
change. An  extent  issues  against  the  acc^tors. 
The  drawers,  to  exonerate  themselyes,  pay  the  whole ; 
but  being  so  paid  after  the  extent  was  executed,  I 
consider  it  as  so  much  levied  for  the  Crown,  and, 
therefore,  the  Crown  ought  to  pay  the  Sheri£P  his 
poundage :  and  it  then  foUows  of  course,  that  what 
has  been  retained  by  him  out  of  the  money  levied, 
must  be  restored  to  the  assignees. 

RicHABDs,  Baron.  I  am  also  of  the  same 
(q[union.  Unless  this  order  is  made  absolute,  we 
make  the  estate  pay  what  is  really  due  irom  the 
Crown.  No  doubt  the  Crown  ought  to  pay  the 
Sheriff. 

Per  Curiam.^^We  make  the 

Rule  absolute. 


The 
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The  King  v.  Mainwaring  &  others,  Assignees  of  nd  Dtembtr, 
Boyd  &  others.  ' 

Boyd  J  and  his  co-partners,  had  been  found  in-  The  Cruwn 
d^ted  to  the  Crown,  by  an  inquisitiim  taken  under  tolnteKU^^ 
a  commission,   I2th  March  170Q,  in  the  sum  of  fh«  whole  sum 

'.  '^/ir        .  liquidated  by 

100,000/.,  being  mooej  paid  to  them,  m  pursuance  theDeputyRe* 
of  his  Majesty's  warrant  of  the  4th  December  1 797,  Il^rtl^SSde* 
for  the  supply  of  his  Majesty's  forces  at  the  Cc^  on  reference 
of  Good  Hope.     They  had  also  been  found  in-  certain  what 
debted  to  the  Crown,  by  another  inquisition,  taken  crown  for 
on  the  same  day,  in  the  sum  of  100,000/.  on  bond  p"ncipai  and 

,  .     TiiT  .  /•        1        -I  n  /•  interest  on  a 

to  his  Majesty,  for  the  due  performaiice  of  a  con-  forfeited 
tract  with  the  Navy  Boaid.     On  those  inquisitions  Ih^fuiIdS 
extents,   tested  23d  January   1800,  issued  into  Court,  out  of 

_  .  /.     y^  T     ^  ,  ,  .  • ,      which  It  18  to 

the  counties  of  Herts  and  Dorset,  .under  which  be  ultimately 
the  Sheriff  seised  the  defendants  real  and  peraomd  ^uc!^ofthe 
estates  in  those  countief.     By  order  of  the  aoth  »»!« ^^  ^   , 

_  -  o  ,  -  •'  1  *     1    n  1       estates,  seized 

May  1000,  the  real  estates  were  sold,  before  the  under  an  ex 
D^uty  Remendiraneer,  to  whom,  it  was  ordered  l^c^^of  Ae 
that  it  shoukl  be  referred,   to  take  an  account  of  Crown. 
mineiiial,  interest,  and  eoste,  due  to  certain  claimaiHB  _  \  ^^^^  ^»« 

1  -  1      1  1    ,.  ,  to  the  Crown. 

under  mortgages  ;  wiUi  the  usual  directions ;  and  although  ori- 
that  the  Deputy  Remembrancer  should  pay  the  fSpUc^^ 
Solicitor  of  Ae  Treasury,  the  costs,  to  be  taxed,  [[^^^^'^^^ 
and  the  expmses  of  the  Crown  in  enforcing  the  brought  into 

Court  in  the 
ihspe  of  the  produce  of  a  s&le  under  an  extent,  held  by  a  iBajority  of  the 
Court  to  carry  interest,  from  the  time  when  the  debt  shall  have  been  ascertained 
by  the  Deputy  Remembrancer's  report,  notwithstanding  there  should  be  no 
tpcciiic  appropriation  in  the  report^  the  money  being  appnoj^riated  by  law  pn  the 
confinnatioa  of  the  report,  and  therefore  beara  interest,  as  being  from  that  moment 
tke  proper  meney  of  the  Crown.  RicaARDs,  £«mr,  Msstntwite. 

F  2  payment 
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^^^5*  payment  of  the  said  debts,  out  of  thcr  purchase 
The  King,  money,  and  pay  the  remo^inder  into  the  receipt 
^,    «'•  of  the  exchequer,  in   reduction  of  the  Treasury 

ItIAINWAR" 

iNG  debt  of  100,000/,  In  February  i8oi,  certain 
and  oUiers,  Other  persons,  interested  in  various  ways  in  the 
property  of  the  defendants,  by  mortgage  and  other- 
wise, appeared  and  claimed;  when  it  was  referred 
to  the  Deputy  Remembrancer  to  ascertain  all 
those  claims, — ^the  priority  of  the  respective  incum- 
brances—of  all  other  claimants, — and  of  the  debts 
due  to  the  Crown,  with  regard  to  each  other ;  which 
was  reported,  and  confirmed. 

The  Deputy  Remembrancer  certified,  by  a 
subsequent  report  of  the  i6th  July  iSoS,  that 
the  defendants  had  entered  into  a  bond,  dated 
7th  February  1798,  to  his  Majesty,  in  100,000/,, 
for  the  performance  of  a  contract  with  the  Com- 
missioners of  the  Navy,  to  furnish,  for  the  naval 
s^rice  in  India,  star  pagodas  to  the  amount  of 
50,000/.,  which  he  afterwards  failed  to  perform: 
that  the  Lords  of  the  Treasury,  by  "warrant  of^tk 
December  1 797,  directed  the  Paymasters  General 
to  pay  the  defendants,  Boyd^  Benfield  and  Co. 
it>o,ooo/.,  to  be  by  them  remitted  to  the  Deputy 
Paymaster  at  the  Cape,  for  the  supply  of  the  troops 
there ;  which  was  accordingly  paid  to  them  on  the 
gth  June  1798,  but  had  not  been  by  them  remitted 
to  the  Cape :  that  extents  (as  above  mentioned)  had 
issued,  under  which  the  estates  in  Hertfordshire 
were  seized:  that  the  indentures  of  lease  and 
release, .  (the  mortgage),  bearing  date  the  3d 
and  4th  July,  had  been  executed  to  Wall  and 

Hoare^ 
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HoarCy  for  securing  the  sum  of  80,000 /• ;  that  a  ,  ^^^^'  . 
commission  of  bankruptcy  issued  against  Boyd  and  The  King 
Co.  25th  March  1800:  and  that  defendants  were  ,-.     ^* 

,  .  /•    1      •  ^      m  1  MaiNWAR- 

choBen  assignees  of  their  estate  and  effects,  to  whom         ing 
a  bargain  and  sale,  and  assignment  thereof,  was  ex-   ^^  others, 
ecuted,  5th  April  180Q. — He  then  found  that  the  *^* 

chaise  of  his  said  Majesty,  in  respect  of  the  said 
contract  and  bond,  of  the  7th  February  1798,  was 
first  in  point  of  priority ;  that  the  said  charge  of 
his  Majesty,  in  respect  of  the  draft,  bearing  date 
9th  June  1798,  issued  in  consequence  of  the  said 
warrant  of  4th  December  1 797,  was  second ;  the 
charge  of  the  said  Wall  and  Hoare^  in  respect  of 
their  saii  mortgage,  was  third ;  and  that  the  charge 
of  the  assignees  of  the  bankrupts,  under  the  bargain 
and  sale,  was  last  in  point  of  priority. 

The  claims  on  the  iJor^^/ estates  seized,  and  their 
respective  priorities,  were  also  referred,  and  reported ; 
but  the  money  produced  by  that  sale  was  insufficient 
to  satisfy  the  navy  debt,  which  stood  first. 

And  he  certified,  by  the  same  report,  that  he 
found  there  was  then  due,  in  respect  of  the  said 
contract  or  bond,  the  whole  of  the  said  sum  of 
50,000/.,  mentioned  in  the  said  contract,  togetlxer 
with  the  sum  of  23,852/.  14^.  3rf.  for  interest; 
and  he  found  that  his  Majesty  had  received  and 
retained,  in  respect  of  the  said  sum  of  100,000/., 
issued  on  the  treasury  warrant,  sums  amounting  to 
43,334/.  1^.  3rf.;  reducing  that  debt  to  56,665 /. 
185.  9<f.,  which  he  found  to  be  the  balance  then 

F  3  due ; 
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^8^5'    ^  due;  that  80,000/.    was  still  due  to  Wall  and 

The  King  Hoare,  the  mortgagees,  with  40,131/.  los.  for 

V-  interest,  from  the  said  4th  July  1708  to  the  said 

iNG  ^^^^  *^^^  1808,  amounting  together,  to  120,131/. 

and  others,  10  5.  due  on  the  mortgage. 


&Q. 


That  report  was  excepted  to,  on  the  part  of  the 
Crown,  because  the  interest  had  been  computed 
from  the  time  when  the  bills  given  by  Boyd  and 
Co.  had  become  payable ;  whereas  it  should  have 
been  computed  from  the  date  of  the  contract  and 
bond :  and  it  was  ordered,  that  the  Deputy  Remem- 
brancer should  amend  his  report  accordingly. 

On  the  2d  March  1809,  an  order  was  made,  on 
the  motion  of  the  Solicitor  General,  that  the  pur- 
chasers of  the  estates  seized  under  the  extents,  and 
all  claimants  thereon,  should  show  cause,  on  the 
first  day  of  the  next  Easter  Term,  why  the  Deputy 
Remembrancer  should  not  pay,  out  of  the  funds  and 
cash  in  Court,  in  trust  in  these  causes,  the  sum  of 
50,000/.  due  on  the  Navy  bond,  and  also  the 
96,102/.  14  s.  gd.  for  interest  up  to  the  16th  July 
1808,  (the  date  of  the  Master's  report),  making 
t(^ether,  the  sum  of  76,102/.  14^.  *9</.,  to  the 
Treasurer  of  the  Navy ;  and  also  why  it  should  no4 
be  referred  to  the  Deputy  Remembrancer,  to  com- 
pute interest  on  the  said  sum  of  76,102/.  14s.  gd. 
from  the  said  iGdiJuly  1808,  to  the  time  of  paying 
the  said  sum  out  of  Court ;  and  why  he  should  not 
pay  to  the  Solicitor  of  the  Admiralty  his  taxed 
costs ;  which  order  was  enlarged,  and  in  the  mean 
time  (9th  June  1809)  it  was  referred  to  the  Deputy 

Remembrancer 
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Rementooicer  to  inquire  of  Mr8«  Bet^ekP^  claim 
of  dower,  and  other  subjects,  on  which  he  after- 
wards made  his  report. 

Jervis  and  Wyatt^  on  the  part  of  the  Navy 
Board,  and  Dauncejf  and  Abbott  for  the  Treasury, 
now  moved,  in  pursuance  of  notice,  that  the  Deputy 
Remembrancer's  report,  of  23d  February  1815, 
m^t  be  confirmed ;  and  that  it  might  be  referred 
bade  to  him,  to  compute  subsequent  interest  on  the 
sum  of  7Sji02L  14s.  gd.  by  his  report  of  the  4th 
of  Men/  1809,  certified  to  be  due  to  his  Majesty, 
for  principal  and  interest  on  the  ccmtract  and  bond 
therein  mentioned  ;  and  that  it  should  be  paid  out 
of  the  sum  of  70,337  /•  175.  1 1  rf.  3  per  cent,  con- 
sols, now  standing  in  the  name  of  the  Deputy 
Remembrancer,  to  the  credit  of  this  cause,  and 
arising  out  of  the  purchase  money  of  the  estates 
seized  and  sold  under  the  i>or5^/ extents,  (after  cer- 
tain deductions  paid  to  other  claimants),  to  the 
Treasurer  of  the  Navy;  and  to  pay  out  of  the  pro- 
ceeds of  the  estates  sold  under  the  Hertfordshire 
extents,  what  may  afterwards  remain  due  of  the 
Navy  debt,  and  costs ;  and  that,  afl;er  such  payment, 
he  should,  out  of  the  funds  in  Court,  arising  from 
the  sale  of  the  Hertfordshire  estates,  pay  the  sum 
^  5696551.  125.  gd.j  due  to  the  Crown  in  respect 
of  the  money  issued  on  the  Treasury  warrant ;  and 
that  he  should  compute  interest  on  that  tum^  from 
the  said  l6th  Juhf  1808,  to  the  time  of  payment. 

The  Counsel  for  the  Crown  contended,  that  the 
Deputy  Remembrancer's  report  operated  in  the 
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nature  of  a  judgment ;  and  that  the  debt  found  ta 
be  due,  should  therefore  carry  interest  from  the  time 
of  its  confirmation.  With  respect  to  the  Navy  debt, 
there  could  be  no  doubt,  as  that  was  a  specialty  debt. 
The  only  question  there  would  be,  whether  the 
interest  was  to  be  computed  on  the  original  debt  of 
50,000/.  alone,  or  on  the  aggregate  sum  of  78,102/. 
145.  9df.,  to  which  it  had  increased  by  the  subse- 
quent accumulation  of  interest,  and  to  which  it  had 
been  found  to  amount,  by  the  Deputy  Remem- 
brancer, at  the  date  of  his  report.    . 

This  claim  is  on  a  bond,  in  a  penalty  of 
lQO,ooo/.,  and  the  Crown  has  a  right  to  interest 
up  to  the  amount  of  the  penalty.  It  is  clear  that, 
in  the  case  of  a  mortgage,  the  whole  sum  liquidated 
by  the  report  carries  interest,  as  was  held  in  Creuze 
V.  Hunter  (a) ;  and  it  cannot  be  contended,  that  a 
subsequent  incumbrancer  should  be  put  in  a  better 
situation  than  the  Crown,  which  is  reported  to  have 
the  priority- 

As  to  the  Treasury  debt,  although  originally, 
perhaps,  a  simple  contract  debt,  yet  when,  by  the 
exertions  of  the  Crown,  the  debt  has  been  recorded 
and  recovered,  (for  the  inquisitions  were  not  tra- 
versed), and  the  money  paid  into  Court,  it  became 
the  property  of  the  Crown ;  and  if  certain  claims 
which  were  then  made,  prevented  the  Crown  from 
receiving  the  money,  that  share  of  the  fund  to  which 
it  was  afterwards  ascertained,  by  the  report  confirmed, 
that  the  Crown  was  justly  entitled,  ought  to  carry 


(a)  a  Ves.  159. 
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mterest  from  the  time  when  that  right  had  been  ^  1815. 
so  established,   and  was  formally  acknowledged; 
had  it  not  been  for  those  claims,  the  Crown  would 
have  actually  received  the  money,  and  then  it  would  Mainwab- 
have  been  made  productive ;  and  when  the  difficul-   and  others, 
ties  which  Stood  in  the  way  of  the  payment  to  the        *^' 
Crown,  are  removed,  the  sum  due  should  carry  in- 
terest, as  being  the  property  of  the  Crown,  vested 
by  the  effect  of  the  confirmation  of  the  Deputy  Re- 
membrancer's report. 

[Thomson,  Chief  Baron.  Your  proposition  is, 
that,  if  not  entitled  to  interest  as  such,  andeo  nomine^ 
yet  that  you  are  entitled  to  interest  on  so  much 
of  the  fund  as  was  purchased  with  the  Crown's 
money.] 

It  is  certainly  not,  strictly,  interest  on  the  debt 
due  to  the  Treasury,  which  the  Crown  is  now  seek- 
ing to  have  computed ;  but  merely  that,  in  the  mean 
time,  until  the  rights  of  other  claimants  are  ad- 
justed, the  settlement  of  which  delays  the  actual 
payment  of  the  money  to  the  Treasury,  the  sums 
reduced,  as  it  were,  into  possession  by  the  Crown, 
and  ultimately  declared  by  the  Deputy  Remem- 
brancer's report,  (which,  in  this  Court,  is  in  the 
nature  of  a  judgment),  to  have  been  recovered  by 
the  Crown  process,  as  constituting  the  Crown's  debt, 
may  carry  interest,  to  be  invested  with  the  principal, 
for  the  benefit  of  the  Crown,  until  it  shall  be  paid. 
From  the  return  of  the  inquisition,  the  debt  was  no 
longer  a  simple  contract  debt. 

[By  the  Court. — The  debt  is  on  record  at  the 

return 
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1815^ return  of  the  inquisition,  and  becomes  a  specialty 

debt.    It  could  not  otherwise  bind  the  lands;  were 
vT'™    it  still  a  simple  contract  debt,  the  Crown  could  not 
Mainwar-  resort  to  the  real  estates,] 


The  King 


IMG 


The  Treasury  only  require  interest  from  the  time 
that  that  |)art  of  the  funds  in  Court  which  was 
claimed  by  the  Crown,  was  finally  declared  by  the 
Court,  through  the  medium  of  the  Deputy  Remem- 
brancer, to  be  the  right  of  the  Crown.  That  part 
of  the  fund  has,  among  the  rest,  been  made  pro- 
ductive; and  the  Crown  claims  the  interest  made 
by  that  principal  which  has  been  declared  to  be  its 
property. 

Martin  and  Abercrombie  appeared  on  the  behalf 
of  two  of  the  vendees,  under  the  sale  of  the  estates 
seized. 

ShadweUf  for  the  unsatisfied  mortgagees,  and 

ForblanquCf  and  PhilUmorej  for  the  assignees 
under  the  commission,  opposed  the  motion ;  insist- 
ing, that  the  Crown  had  no  title  to  interest  on  the 
present  entire  amount  of  the  Navy  debt,  as  aug- 
mented by  the  subsequent  accrual  of  interest,  nor  on 
the  Treasury  debt  at  all ;  that  being  a  mere  simple 
contract  debt,  and  therefore  not  carrying  interest 
pending  proceedings  in  courts  of  equity,  in  diminu- 
tion of  the  general  fund;  and  if  it  were  allowed  in 
the  present  case,  there  would  be  no  surplus  left. 
The  report  could  neither  give  a  new  character 
of  principal,  to  the  interest  on  the  Navy  debt,  in 
the  first  case ;   (h:  alter  the  original  nature  of  the 

Treasury 
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Treasury  debt,  in  the  latter.  As  to  the  debt  having  i8i5> 
become  recovered  money,  from  the  date  of  the  re*  j.  ^ 
port,  that  is  not  so,  for  there  must  have  been  a  «. 
^ecific  appropriation  of  so  much  of  the  fund  by  the  ^^^^^^^ 
report,  to  have  enabled  the  Crown  to  claim  interest  and  ochon, 
on  that  ground;  and  there  was  no  such  appropria-  ^^- 
tion  here.  There  has  been,  indeed,  an  order  to 
show  cause,  why  the  money  should  not  be  paid  to  the 
Crown ;  but  that  order  was  enlarged,  and  has  never 
been  made  absolute.  If  the  Treasury  debt  has  a 
priority,  (as  it  has  been  reported  to  have),  it  is  from 
its  prior  date,  and  that  is  the  7th  June  1798, 
when  the  Crown's  money  came  to  the  hands  of  the 
bankrupts.  The  mortgage  to  TVaUaiad  Hoare,  bears 
date  the  gth  June  1798;  therefore,  the  priority 
found  by  the  report,  is  the  priority  of  a  simple  con- 
tract debt  which  did  not  carry  interest,  and  that  debt 
was  not  found  by  inquisition  till  the  12th  March 
1799.  In  the  case  cited,  the  main  question  was, 
whether  certain  annuitants,  and  legatees  were  entitled 
to  interest,  upon  what  was  due  to  them,  from  the 
confirmation  of  the  report ;  and  the  chancellor  held, 
that  they  were  not.  Perhaps  they  rely  on  what  was 
there  thrown  out  as  to  the  case  of  a  mortgagee ;  and 
certainly,  the  chancellor  said,  where  the  owner  comes 
to  redeem  a  forfeited  mortgaged  estate,  and  the 
Court  orders  that  on  payment  on  such  a  day,  he 
shall  redeem,  and  he  lets  the  day  elapse,  of  course 
he  must  pay  interest ;  But  the  crown  is  not  in  the 
situation  of  a  mortgagee :  it  is  not  a  specific  incum- 
brancer ;  and  the  claim  of  interest,  as  now  made,  is 
not  on  the  ground  of  the  debt  having  been  found  by 
the  inquisition,  but  by  the  Deputy  Remembrancer's 

report. 
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^B>5'       report.     If  what  is  sought  by  the  present  application 
The  King    ^^^^  practicable,  it  would  be  established  by  numerous 
tt.         instances  of  its  occurrence.    Yet  the  Crown  has  not 
MAIMWA3-  ijggjj  ^YAe  to  find,  among  the  records  of  the  Courts  of 
and  others,    Equity,  one  case  in  support  of  this  novel  and  extra- 
.  *^'        ordinary  motion,  which  is  as  little  founded  in  prin- 
ciple as  in  practice.     There  can  be  no  difference 
between  the  Crown  and  a  subject ;  and,  hard  as  it 
may  seem,  the  cases  are  all  against  giving  interest  to 
simple  contract  claimants,  even  where  the  reference 
ordered  may  have  been  pending  for  many  years,  as 
was  the  case  with  the  legatees   of  the  Duke   of 
Queensburyy  who  were  not  permitted  to  have  the 
stock  appropriated.    In  the  case  cited,  of  Creuze  v. 
Hunter  J  it  was  observed,  that  the  funds  being  pro- 
ductive, makes  no  difference.     A  similar  question 
was  brought  before  the  Court  on  a  former  occasion, 
in  the  King  v.  Rumbold^  and  failed. 

It  was  objected  to  the  mode  of  the  present  ap- 
plication, that  it  should  have  come  on  in  the  form 
of  exceptions  to  the  Deputy  Remembrancer's  report; 
otherwise,  the  Court  would  be  discussing  points 
which  it  is  the  duty  of  that  oflBcer  to  settle  between 
parties. 

The  Court,  considering  it  a  question  of  great 
importance,  took  time  to  give  their  opinion. 

gaa  Vecemher.  Xhc  Qucstion  was  this  day  again  brought  before 
the  Court  on  minutes  proposed,  in  the  form  of  an 
application  for  further  directions  on  the  report. 
The  admiralty  having,  in  the  mean  time,  abandoned 

the 
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ike  claim  for  interest  on  the  whole  liquidated  sum  ^Bij. 

found  to  be  due  to  the  Board,  the   only  remain-  ^^  ^^^^ 

ing  point  was,  whether  the  claim  of  interest  by  the  v. 

Crown,  on  the  Treasury  debt,  could  be  supported  ^^^^^^^' 

as  a  legal  or  equitable  right.      The  general  tenor  and  others, 

of  the  arguments  was  much  the   same  as  on  the  ^^' 
former  occasion.     As  there  existed    a  difference 
of  opinion,   the    Court  delivered  their   opinions^ 
seriatim. 

Thomson,  Chief  Baron.  The  Crown*s  debt 
having  been  brought  into  Court  by  the  proceedings 
under  the  extent,  must  necessarily  form  a  part  of 
the  funds  standing  in  the  Deputy  Remembrancer's 
name,  to  the  credit  of  this  cause.  It  seems  to 
me,  therefore,  that  the  single  inquiry  which  we 
have  to  institute,  on  the  present  occasion,  is,  what 
part  of  the  fund  belongs  to  the  Crown,  as  repre- 
senting the  debt  found  to  be  due?  When  that  is 
once  ascertained,  all  the  interest  and  dividends 
that  have  accrued  on  it  from  that  time,  follow  the 
principal,  and  is  as  much  the  property  of  the 
Crown  as  the  principal  itself. 

Graham,  Baron.  I  do  not  recollect  this  ques- 
tbn  ever  having  been  considered  before ;  but  there 
is  a  principle  in  this  Court,  that  the  Crown's  debt 
being  ascertained  and  put  on  record,  has,  to  all 
intents  and  purposes,  the  effect  of  a  judgment;  and 
ij^  in  the  execution  of  that  judgment,  the  money  is 
brought  into  Court,  from  that  moment,  it  appears  to 
me,  that  the  claim  of  the  Crown  attaches;  and 
though  it  is  not  specifically  appropriated,  the  Crown 

having 
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1815.  having  that  money  in  Court,  on  its  seizure  by  the 
^  ^  hands  of  the  Sheriff,  it  is  from  that  moment  appli- 
V.  cable  to  the  discharge  of  the  Crown's  debt.  If, 
Maikwar-  therefore,  when  it  is  brought  into  Court,  though 
aad  others,  mixed  with  funds  applicable  to  other  debts,  and 
^^'  that  compound  fund  is  invested,  you  involve  in  the  in- 
vestment, that  part  of  the  fund  which  is  the  Crown's, 
and  is  only  not  in  the  Treasury,  because,  from  the 
natural  delay  which  takes  place  in  the  investigation 
of  certain  claims,  it  could  not  be  immediately  paid 
in.  I  conceive  it  is  the  duty  of  the  Court  to 
uphold  the  Crown's  remedy,  and  follow  up  the 
money  of  the  Crown,  when  once  brought  into  Court, 
though  not  specifically  appropriated ;  and  when  the 
Court  perceives  that  the  money  is  actually  made  a 
productive  fund,  I  do  not  see  that  it  should  be  less 
beneficial  to  the  Crown,  because  it  is  involved  with 
other  sums  applicable  to  different  purposes.  There- 
fcnre,  with  deference  to  my  learned  brother  jRicA^re/^, 
whose  being  of  a  different  opinion  should  excite 
much  doubt  in  my  mind,  I  should  have  thought 
I  saw  clearly,  that  the  Crown  had  a  right  to  the 
money,  and  to  take  it,  as  well  as  what  it  produced, 
as  appurtenant  to  the  principal  sum.  On  that 
view,  it  appears  that  the  course  is  plain  and  distinct ; 
the  money  is  the  property  of  the  crown,  and  tihe 
Crown  is  as  much  entitled  to  the  produce  of  it,  as 
to  the  principal  sum. 

Wood,  Baron.  I  must  own,  I  am  of  the  same 
opinion ;  an  extent  has  issued  at  the  suit  of  the 
Crown,  and  the  money  hiis  been  actually  levied 
under  it.    From  that  time  it  becomes  the  property 

of 


MICHAELMAS  TERM,  56  GEO.  III.  79 

of  the  Crown ;  but  it  haj^ns  there  are  some  chums       1815* 
made  on  it  by  other  peojde,  which  prevents  its  im-    1^  ^j^^^ 
mediate  apfiropriation ;  and,  therefore,  it  is  said,  it         v- 
cannot  be  made  productive  to  the  Crown.    But  the      ^Jno^*' 
Kmg  was  entitled  to  it  the  instant  it  was  levied,    and  others, 
and   if  it  had  then  been  paid   over,  might   have         ^^' 
been  made  a  profit  on  it.     In  the  mean  time,  it  is 
invested  in  the  funds,  and  produces  a  profit.    Now, 
I  am  of  opinion,  that  the  money  having  been  once 
levied,  is  appropriated  by  law  at  the  return  of  the 
execution,  for  the  benefit  of  the  Crown ;  and  that  it 
being   from    that  moment   the  prc^rty  of  the 
Crown,  the  Crown  is  consequently  entitled  to  the 
interest  and  dividends  accruing  from  it. 

Richards,  Baron.  It  gives  me  great  pain  to 
differ  from  Judges  of  so  much  more  eaqierience, 
especially  on  a  case  which  has  been  so  little  before 
my  notice.  I  have  inquired  anxiously,  whether 
there  is  any  difierence  in  law,  between  the  case  of 
the  Crown  and  of  a  subject.  No  authority  has  yet 
been  cited,  to  show  that  any  distinction  at  all  exists. 
I  am  therefore  left  to  consider,  whether  there  is 
any  distinction  in  principle ;  and  I  cannot  discover 
sBiy.  It  appears  that  the  Crown  has,  by  its  execu- 
tion, don»  that  which  a  subject  might  have  done  by 
exeeution  on  a  common  judgment.  The  money 
is  brought  into  Court  by  the  levy  on  the  part  of  the 
Crown,  it  is  true ;  but  when  it  is  there,  it  is  the  money 
of  the  Crown,  certainly,  but  only  so  far  as  it  has 
priority  of  the  other  persons  who  have  claims  on  that 
money  ;  and  the  Crown,  as  it  appears  to  me,  is  in 
the  same  situation  here  as  any  other  claimant.    The 

Crown, 
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Crown,  it  is  true,  is  to  be  paid  first ;  but,  if  this 
were  the  case  of  a  common  suitor,  every  man's  ex^- 
perience,  I  think,  goes  with  me  in  saying,  that  he 
would  have  no  immediate  title  to  the  fund  itself. 
You  are  only  to  take  the  fund  as  a  security,  to  be 
turned  into  money,  to  pay  that  which  is  due  for 
principal  and  interest.  Now,  in  this  case,  if  the 
Crown  had  a  charge  upon  the  estate,  which  was 
clear  and  beyond  all  doubt,  the  Crown  might  have 
applied  for  an  appropriation.  If  an  appropriation 
had  been  made,  there  is  no  doubt  the  Crown  would 
have  been  entitled  to  the  sum  set  apart,  but  only  as 
a  common  suitor  would  be,  who  has  a  charge  made 
distinct  by  the  Court,  by  an  appropriation,  which  is 
a  very  common  case.  Nothing  of  that  sort  takes 
place ;  and,  at  this  moment,  the  fund  is,  in  Court, 
applicable  to  the  payment  not  only  of  the  Crown,  but 
of  all  the  other  incumbrancers,  equally,  without  any 
priority  in  point  of  time  of  payment,  provided  the 
fund  is  sufficient  to  pay  all  the  claims  on  it. 

The  case  o£Tew  v.  LordWtnterton  (b)  must  be 
in  every  one's  recollection.  There,  after  a  very 
long  delay  in  the  Court  of  Chancery,  and  the 
Master's  Office,  the  fund  (which  was  not  at  fii-st 
nearly  sufficient  to  pay  the  creditors,  and  whose 
fund  it  was  at  that  moment,  because  no  one  else 
could  make  a  claim  to  any  part  of  it,  there  being 
at  first  no  residue  likely  to  remain  after  payment 
of  the  debts),  increased  so  considerably  during  the 
discussion  of  the  questions  which  arose  in  that  case. 


(h) 


1  Ves.  451,  aod  3  Br,  C.  C.  489. 
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tKat  the  creditors  were  paid  ail  •  that  was  due,  and       1815. 
the  family  received  a  very  large  surplus,  in  conse-    ^he  Kihg 
quence  of  a  rise  in  the  funds.     Now,  that  case         «• 
I  conceive  to  be  an  authority,   with  respect   to      ^JJIo^*' 
suitors  in  general ;  and,^  as  nobody  has  shown  me    and  othen, 
that  there  is  a  difference  between  the  case  of  the        ^^ 
Crown  and  any  other  suitor,   I  cannot  see  any 
difference  between  that  case  and  this ;  nor  can  I  see 
that,  because  the  Crown's  execution  sells  the  estate, 
that  confers  such  a  present  title  "to  its  share  of  the 
iund,  as  to  give  a  right  to  the  produce  arising  from 
it  from  that  time  ;  but  that  all  other  claims  are  to  be 
equally  considered,  as  well  as  that  of  the  Crown. 


Satwrdaift. 

IvATT  and  others  v.  Ward.  tw^^^^t^ 

nth  Novemb9r. 

JDa  UNCE  F,  and  Parker^  moved^  to  suppress  '^^  ^^y 

_  .       .  /,     .  ,  ,    ,    1/.    7.   1       ncrs  of  this 

the  examination  of  witnesses  taken  on  behali  of  the  Court  have  no 
Plaintiff,  before  /.  Elderton,  one  of  the  Examiners  ell^Kt- 
of  this  Court,  at  Cambridge,  on  the  25th  September  °«""  a^* 
last ;  and  that,  in  the  mean  time,  publication  might  tance  from 
be  suspended.  ^Xt^ 

less  by  con- 

The  motion  was  founded  on  the  affidavit  of  the  consent  must 
defendimt's  solicitor ;  which  stated,  that  notice  had  ^  «P^«' 
been  served  on  their  clerk  in  Court,  by  the  plain-  cil^me^t- 
tiff  *s  solicitors,  of  the  examination,  now  sought  to  be  "«"«« brought 
set  aside,  being  about  to  take  place  at  Cambridge,  from  any  part 

of  the  king- 
dom :  udq^uertf  whether  a  subpana  lies,  to  bring  the  witatMcs  to  London. 

VOL.  II.  G  on 
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on  the  !25th  September,  "  when  and  where  (^thr 
notice  added  J  **  the  above-named  defendant,  and  an 
"  Examiner  or  Commissioner  on  his  behalf,  may  be 
"  present,  if  it  is  thought  proper;"  but  that  they 
having  been  advised  that  such  examination  would  be 
wholly  irregular^  gave  notice  that  they  would  not 
attend,  but  should  move  the  Court  to  suppress  any 
such  depositions  as  should  be  taken,  for  irregularity,* 
with  costs — ^that  the  plaintiflp's  clerk  in  Court,  after- 
wards called  and  informed  deponent,  that  the  in- 
tended examination  would  be  regular,  but  that  the 
notice  of  it  should  have  been  accompanied  with  an 
undertaking,  on  the  part  of  the  plaintiffs,  to  be  at 
the  charge  of  the  witnesses  coming  to,  and  returning 
from  London^  for  the  purpose  of  cross-examina- 
tion, if  required;  that  that  undertaking  he  then 
proposed,  which  this  deponent  declined  to  accept, 
— ^that,  on  the  2 1st  September ,  such  an  undertaking 
was  sent  to  deponent,  who,  not  being  satisfied  with 
the  terms  of  it,  returned  it  to  plaintiff's  solicitors, 
on  the  23d,  with  a  draft  of  such  an  undertaking  as 
deponent  would  consent  to  receive,  (the  material 
alteration  in  which,  from  the  one  already  tendered, 
consisted  in  the  introduction  of  a  stipulation,  that 
'^  no  person  to  be  examined  should  be  owners  or 
"  occupiers  within  the  parish*  of  CottenJtam,  or  be 
**  in  any  manner  interested  in  the  decision  of  this 
"  cause)" — ^that  that   undertaking    was  returned 


*  The  bill  was  filed  against  the  rector  of  the  pnrisli  of 
CoUenham  com-  Cambridge,  for  a  disdbvery,  to  aid  the 
defence  of  the  plaintifi  in  a  suit  of  the  rector  against  them, 
for  tithes. 

to 


V. 
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to  the  deponent  on  the  25th,  signed  by  the  plain-        1815. 
tifF's  solicitors,  with  an  omission  of  that  part  of  it       , 
only,  which  excluded  the  owners  or  occupiers  of    and  others 
lands  from  examination,  accompanied  with  a  notice 
of  the  names  of  the  witnesses  intended  to  be  ex- 
amined. 

The  examination  of  the  witnesses  took  place ;  and 
the  plaintiffs  obtained  an  order,  on  the  6th  Novem- 
ber,  that  publication  should  pass,  unless  cause 
should  be  shown  on  that  day  se'nnight. 

In  support  of  the  motion,  it  was  insisted,  that  the 
examination  was  irregular,  and  contrary  to  the 
established  practice  aiid  rule  of  the  Court*  In 
Fowler^s  Practice  (^aj,   it  is  said,  that  *  By  the 

*  25th  general  rule  of  this  Court,  no  commission 
^  to  examine  witnesses  is  to  be  executed  in  London^ 

*  or  within  ten  miles  thereof,  without  leave  of  the 

*  Court  iirst  had  upon  an  affidavit,  of  the  inability 

*  of  a  witness  to  travel,  or  other  special  cause ; 

*  otherwise,  depositions  so  taken,  are  to  stand,  ipso 
^JactOf  suppressed.  The  Lord  Chief  Baron,  and 
^  and  the  rest  of  the  Barons  of  the  coif,  have  each 
'  of  them  a  sworn   Examiner,    duly  authorized, 

*  whose  office  it  is  to  examine  all  witnesses  in  causes 

*  arising  in  London,  or  within  ten  miles  thereof.' 

There  is  no  instance  of  an  Examiner  ever  having 
exceeded  that  distance }  and,  in  so  doing,  he  ex- 
ceeds  his  authority. 

(aj  Vol.  n.  p.  6a. 

c  2  Thomson, 
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[Thomson,  Chief  Baron.  There  must  neces- 
sarily be  some  restriction.  An  Examiner  has  no 
power  to  administer  an  oath ;  he  is  merely  an 
officer  appointed  to  examine  witnesses  for  the  Baron 
whom  he  represents.  J 

In  this  instance,  the  witnesses  had  been  sworn 
before  the  Lord  Chief  Baron^  on  the  circuit,  fit 
Cambridge ;  but,  at  so  great  a  distance  from  Lon- 
doTif  the  Examiner  had  no  right  to  examine  without 
a  special  commission. 

[Thomson,  Chief  Baron,  (^having  referred  to 
the  officer  J.  There  is  no  instance  of  an  Ex- 
aminer examining  on  a  commission.  It  always 
goes  to  special,  commissioners ;  and,  if  an  Examiner 
should  be  named  as  one,  the  other  party  would  have 
a  right  to  strike  him  off.] 

This  mode  of  proceeding  would  preclude  him  from 
so  doing ;  and  the  Examiner,  having  examined  in 
chief  at  Cambridge,  would  have  had  no  right  to 
cross-examine  the  witnesses  here  in  London,  for 
both  ejcaminations  must  take  place  concurrently. 
Nor  was  there  any  consent  given  on  the  part  of 
the  defendant  which  might  be  said  to  justify  this  de- 
parture from  the  rule ;  for  the  undertaking  required 
by  his  advisers  was  not  signed,  as  drawn  up  by 
them,  by  the  plaintifi^  agents.  There  can  be  no 
pretence,  therefore,  for  allowing  these  depositions 
to  pass  publication. 

Fonbbmque^  Martin,  and  Meggison,   on   the 

other 
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oth^r  side,  contended,  that  even  if  it  were  admitted 
that  there  existed,  in  point  of  fact,  such  a  rule  as 
that  the  Examiner  could  not  exercise  his  function 
beyond  ten  miles  from  Londanj  yet,  his  office  being 
founded  on  considerations  of  convenience  to  suitors, 
the  rules  which  govern  his  official  proceedings  should 
not  be  treated  as  so  strict  and  inflexible,  as  not  to 
bend  to  the  object  of  its  institution,  particularly 
where  both  parties,  to  save  expense,  and  for  mutual 
accommodation,  agree  to  depart  from  the  regular 
course.  It  is  not  shown,  that  there  is  any  such  rule 
or  practice  limiting  the  extent  of  the  Examiner's 
power ;  and  the  next  sentence  in  Fowler^s  Practice 
to  the  passages  quoted,  is,  '  But  witnesses  may  b^ 
'  examined  before  a  Baron,  though  the  cause  may 

*  arise  in  the  most  remote  part  of  the  kingdom. 
And,  in  page  133,  is  this  passage, '(after  adverting 
to  the  power  of  each  i^  the  Baoons,  to  appoint  a 
sworn  officer  to  examine  witnesses  brought  before 
them) :  '  And  though  the  25th  general  rule  of  the 
'  Court  directs,  that  a  commission  to  examine  wit- 

*  nesses  shall  not  issue  within  ten  miles  of  London, 
'  it  does  not  prescribe  wy  limits  to  the  examination 
'  of  witnesses  before  a  Baron,  in  causes  arising  in 
'  any  part  of  the  kingdom,  where  it  is  for  the  con- 
'  venience  or  accommodation  of  any  of  the  parties 
^  that  their  witnesses  c^ould  be  examined  before -a 

*  Baron  in  London.*  Now,  the  examination  before 
the  officer  is  precisely  the  same  thing.  The  course 
is,  to  prepare  the  interrogatories,  then  the  witnesses 
are  sworn  before  a  Baron  truly  to  make  answer  j 
and  counsel  are  responsible  that  the  interrogatories 

o  3  contain 
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.    ^^^5-    ^  contain  nothing  improper ;  and  the  witnesses   are 
then  examined  by  the  Examiner. 

In  any  point  of  view,  there  has  been  no  such 
irregularity  here  as  to  entitle  them  to  call  on  tl^e 
Court  to  suppress  the  depositions;  for  even  if  there 
should  have  been  any  irregularity  in  the  form  of  the 
proceeding,  all  the  material  requisites  established  by 
the  Court  have  been  observed  and  complied  with. 
The  Examiner  was  as  ministerially  competent  to  ex- 
amine at  Cambridge,  as  to  have  exainined  here.  It 
is  the  constant  practice  to  bring  up  witnesses  to  be 
examined ;  and  what  irregularity  is  there,  where 
convenience  arises,  in  the  Examiner  going  to  the 
witnesses  ?  The  cause  too,  (it  should  be  observed)^ 
now  stands  within  thirty  of  bemg  heard. 

[Richards,  Baron.  Is  there  any  instance  to 
be  found,  either  in  this  Court  or  th€  Courts  of 
Chancery,  of  such  an  examination  having  been  pro- 
ceeded on  without  consent  ?] 


Then  the  question  will  arise,  whether  there  has 
not  been  a  consent  here,  or  at  least,  that  which  may 
be  considered  equivalent  to  a  consent.  The  under- 
taking proposed  was  adopted,  certainly  with  an 
alteration,  but  such  an  alteration  as  could  make  no 
substantial  difference  in  effect.  The  words  occu- 
piers of  land,  were  struck  out,  because  there  might 
be  some  who,  though  occupiers,  might  nevertheless 
not  be  interested;  and  they  would  have  been  neces- 
sarily admissible,  or,  if  interested,  their  depositiona 
would  have  been  suppressed,  of  course.  Two  or  three 

instances 
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instances  were  produced^  of  cases,  where  the  Ex-  1815^ 

aminer  had  acted  beyond  the  limit  now  contended  ivatt 

for,  but  these  were  by  consent.  and  others 


^'Dauncej/^  in  reply,  submitted,  that  the  practice, 
according  to  FimleVy  Was  clearly  with  the  defen- 
dant. It  is  expressly  stated,  that  an  Examiner^  s 
office  is  to  examine  witnesses  in  causes  arising  in 
Landon^ox  within  ten  miles  thereof ;  but  (it  is 
added)  witnesses  may  be  examined  before  a  Baron, 
vfrhere  the  cause  arises  in  the  most  remote  part  of 
the  country,  making  an  express  distinction. 

[Thomson,  Chief  Baron.  That  is  m  improper 
distinction:  there  is  an  incorrectness  in  so  attempt- 
ing to  distinguish  the  officer  from  the  Baron.  The 
examination  of  an  Examiner  must  betaken  to  be  the 
examination  of  the  Baron,  before  whom  the  witness 
vras  swom.3 

On  the  other  side,  in  point  of  practice,  no  in- 
stance can  be  produced  of  its  ever  having  been 
done;  in  the  cases  cited,  the  distance  has  been 
within  ten  miles,  or  there  has  been  an  express  con- 
sent: but  it  is  even  doubtful,  whether  consent 
would  cure  the  irregularity.  Parties  are  not  entitled 
to  dispense  with  the  rules  of  Court  on  the  score  of 
convenience  ;  all  they  can  be  entitled  to  do,  would 
be  to  bring  it  before  the  Court.  There  is  not 
even  convenience  here,  or  a  saving  of  expense,  to 
excuse  it ;  for  it  seems,  if  the  witnesses  might  be 
e3uanined  in  chief  at  Camlhridge,  they  must  be  cross 
examined  here.     The  question  is,  whether  there  is 
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any  rule ;  and  whether  it  must  prevail^  or  may  be 
dispensed  with? 

Thomson,  Chief  Barotij  now  delivered  the 
opinion  of  the  Court.  His  Lordship  took  a  sue- 
cinct  view  of  the  object  of  the  motion,  and  the 
mode  in  which  it  had  come  before  the  Court.  On 
the  terms  of  the  first  notice  which  had  been 
given  of  the  examination  intended  to  take  place^ 
his  Lordship  observed,  that  he  could  not  under* 
stand  that  part  of  it  which  related  to  the  attend^ 
ance  of  an  Examiner  or  Commissioner,  on  behalf  of 
the  defendant,  as  such  examinations  were  always 
{proceeded  in  ejp  parte ,  and  one  Examiner  was  suffi- 
cient ;  nor  could  any  other  be  necessary  or  proper : 
and  as  to  the  attendance  of  a  Commissioner,  there 
certainly  could,  have  been  no  such  person. 

On  the  proposed  amendment  of  the  undertake 
ing,  which  required  that  no  occupier,  or  other  per- 
son  interested  in  the  event  of  the  cause,  should  be 
examined  in  support  of  the  modus,  he  observed, 
that  that  would  render  it  necessary  to  inquire  what 
species  of  modus  it  was  intended  to  set  up  ;  for,  if  it 
.  should  be  a  parochial  modus,  then,  undoubtedly,  a 
parishioner  would  be  interested.  That  amend- 
ment, however,  was  not  ac^ded  to ;  the  examina- 
tion was  taken,  and  it  is  now  moved  to  suppress  it. 

The  question,  therefore,   is,  whether  the  exa- 
mination so  taken,  was,  under  these  circumstances, 
regular,  and  according  to  the  practice  of  the  Court  ? 
There  was  no  consent,  in  this  case,  that  the  exa- 
mination 
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mination  should  take   place ;    and  its  regularity       1815. 
depends  on  the  question,  whether  an  Examiner      Ivatt 

of  this  Court  can  go  into  any  part  of  the  kingdom,  and  othen 
for  the  purpose  of  examining  witnesses.  Ward. 

Now  the  rule  certainly  is,  that  the  Examiners 
shall  not  have  power  to  take  examinations  beyond 
ten  miles  frojn  London ;  and  there  does  not  appear 
to  have  been  any  instance,  where  an  Examiner  has 
ever  ei^amined  witnesses  at  a  greater  distance. 

The  Examiners  have  authority,  certainly,  to  exa*- 
mine  witnesses  in  town,  when  brought  up  from  any 
part  of  the  country  ;  bat  as  to  whether  a  subpoena 
would  lie,  to  procure  the  attendance  of  witnesses, 
we  do  not  at  present  give  any  opinion. 

We  think,  that  the  olg'ection  of  the  Examiner's 
having  exceeded  his  authority  in  this  instance,  is 
well-founded  ;  and  that  this  examination  is  such  as 
the  practice  of  the  Court  does  jiot  warrant.  The 
depositions,  therefore,  must  be  suppressed  ;  and,  as 
the  ground  is  irregularity,  with  costs,  of  course. 


END  or  srrriNGs  after  micraelmas  term. 
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1816.  Fisher  v  Hodgkinson. 


t^hi^r^.    Owen  showed  cause  against  a  rule  obtained  by 

' ^^ '  Richards  last  term,  for  judgment,  as  in  case  of  a 

having  moved  uonsuit,  for  not  proceeding  to  trial.  The  objec- 
not^^roceed'^  *^^^  made  was,  that  the  defendant  had  previously, 
ing  to  trial  in  the  samc  term,  obtained  an  order  for  the  pay- 
noricf.,^  may°  meut  of  costs,  for  not  so  proceeding ;  and  there- 
afterwards,  f^j.^^  [^  y^^  j^^^  submitted,  that,  according  to 
same  term,  the  case  of  Ogle  V.  Mqffit  (aj,  in  the  Common 
incnt,asm^  Plcas,  the  present  rule  ought  not  to  have  been 
suit  Ln%!!r"  granted,  and  should  be  discharged.  It  is  true, 
Court:  but  the  it  is  laid  down  in  TidcTs  Practice  (b)f  that  the 

Court,  on  a 

satisfactory  affidavit,  wiU  discharge  the  latter  rule,  on  the  terms  of  the  plaintiff 

giving  a  peremptory  undertaking,  and  paying  the  costs. 

(aj  Barnes,  316,  (bj  Tidd'g  Practice,  p.  773. 

Court 
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Court  of  Common  Pleas  have  since  over-ruled 
that  case,  by  the  decisionin  Dorantv.  RoUvellet(c) ; 
but  in  fact,  there  has  been,  in  the  same  Court,  a 
more  recent  determination,  in  the  case  of  Clarke  v. 
Simpson  (dX  wherein  the  doctrine  in  Dorant  v. 
Jtouvelkt  is  expressly  held  not  to  be  law ;  and  the 
Court,  therefore,  refused  to  grant  the  motion  for 
judgment,  as  in  case  of  a  nonsuit,  after  a  motion 
for  costs  for  not  proceeding  to  trial ;  and  one  of 
the  reasons  given  is,  that  a  defendant  might  thus 
put  the  plaintiff  to  the  costs  of  two  motions,  to  ob- 
tain what  the  defendant  might  have  had  on  one 
application. 

An  affidavit  was  then  read,  on  the  part  of  the 
plaintiff,  stating,  that  the  reason  of  the  plaintiff's  not 
having  proceeded  to  trial  in  this  cause,  was  the  ab- 
sence of  a  material  witness^  who  could  not  be  found, 
after  due  diligence,  so  as  to  be  served  with  a  sub- 
poena'; and  that,  therefore,  he  had  countermanded 
the  notice,  that  before,  and  afler  notice  of  trial,  he 
had  received  applications  on  the  part  of  the  de- 
fendant, to  settle  the  cause  by  arbitration ;  and  that 
the  defendant  had  no  just  defence. 

Under  these  circumstances,  it  was  submitted,  that 
the  defendant  was  not  entitled  to  have  the  rule 
made;  absolute. 

Jones^  D.  F.  in  support  of  the  rule,  relied  on 
the  practice  in  the  Court  of  King's  Bench,  where 
those  motions  were  not  only  always  made  as  they 

(cj  2  N.  R.  247  (dj  4  Taunton,  591. 

had 


* V— — 
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HOOOKIN- 
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had  been  in  the  present  instance,  but  their  objecw 
could  be  obtained  in  no  other  way.  That  Court 
considered  these  as  motions  diverse  intuitu ;  and 
although,  whenever  the  defendant  obtained  judgf 
ment,  as  in  case  of  a  nonsuit,  he  is  considered  en* 
titled  to  costs  ;  yet  there  might  be  cases  in  occur- 
rence, where  the  Court  might  think  proper  to  give 
him  costs,  although  they  should  refuse  him  the 
judgment;  and  it  is  clear,  that  costs  cannot  be 
moved  for,  even  in  the  Court  of  King's  Bench,  for 
not  proceeding  to  trial,  after  having  moved  for 
judgment,  as  in.  case  of  a  nonsuit  (e"). 


The  Court,  after  referring  the  question  of  prac- 
tice to  the  Deputy  Clerk  of  the  Heas,  who  re- 
ported, that  it  was  the  usage  of  this  Court  to  allow 
both  these  motions  as  now  made  ;  and  having  re- 
qiured  from  the  plaintiff  a  peremptory  undertaking 
to  proceed  to  trial  at  the  next  assizes,  and  that  he 
should  pay  the  costs  of  this  application ; 

Discharged  the  rule  *• 

CeJ  Tidd's  Practice,  p.  773. 

*  \^de  Morgan  v.  Bidgood,  ante,  Vol.  I.  p.  61,  where  the 
like  motions  were  made  in  the  same  course,  and  g:ranted.  In  the 
note  to  that  case,  will  befennd  the  reason  why  these  applica- 
tions are  made  the  subject  of  distinct  motions,  although  costs, 
for  not  proceeding  to  trial,  are  always  ^ven  in  this  Court, 
on  obtaining  judgment,  as  in  case  of  a  nonsuit,  on  the  same 
ground.   - 


Kidwelly 
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Kidwelly  Canal  Company  v.  Raby.  t ctA  jan^mry. 

An  action  had  been  brought,  to  recover  the  sum  Oneof  terend 
of  165  /.,  the  amount  of  six  calls  on  the  defendant,  E^J^subscrib- 
who  was  alleged  to  be  a  proprietor  of  three  shares,  ^  *»  ?g^«- 
of  100  /.  each,  in  an  undertaking,  for  the  purposes  //,  to  pro. 
of  which,   the  plainti£&  had  procured  an  Act  of  undci^^g. 
Parliament.     On  the  trial  of  the  cause  before  Mr.  ^^  common 

purpose,  csui- 

Barim  Woody  at  the  last  assizes  at  Hereford^  the  not  withdraw 
plainti£&  recovered  a  verdict,  under  the  direction  of  dSchaSS  ^^ 
the  learned  judge,  reserving  to  the  defendant,  liberty  ^nwcirfrom 
to  move  to  set  it  aside,  and  enter  a  nonsuit,  if  the  ment^wiSiout 
Court  should  be  of  opinion,  that,  under  the  circum-  J^^  ^t*Sr  thi 
stances  of  the  case,  as  proved  on  the  trial,    the  5?^V?1^"- 
defendant   could  not  be  considered  as  having  such  of  Parliament 
an  interest  in  the  shajres  of  the  concern,  as  rendered  ^^^^^  ef- 
him  liable  to  the  calls  of  the  Company  on  him,  as  fectuadng  the 

/.,,  ,  purpose  of  the 

apropnetor  of  those  shares.  undertaking, 

b3r  which  cer- 
tain obliga- 

Jervis  having  obtained  the  rule,  on  the  ground  ^ons  am 
that  the  defendant  was  not,  at  the  time  of  the  calls  orieinni  sub- 
made  on  him,  a  proprietor,  his  Lordship  read  his  re-  '^onerated^* 
p(»t  of  the  evidence,  which  ph)ved,— that  the  de-  from  the  lia. 
fendant  had  been  one  of  the  original  subscribers  ^oseThy^the 
to  the  first  proposals  of  unitimr  for  tKe  purpose  of  ^^»^y^^* 

*     *  ^  -^     ^  ing,  dunng 

effecting  the  objects  of  the  Company,  and  to  the  the  pro^res* 
intended  measure  of  obtaining  an  Act  of  Parlia-  Enounced', 
ment,  as  the  foundation  of  the  undertaking  j'^-^hat  ^^^^^-^ 

all  further ' 
connection  with  the  undertaking,  and  desired  that  bis  name  might  be,  in  con- 
sequence^ omitted  in  the  Act  $  ^r  can  the  drcumstance  of  hie  name  so  being 
omitted,  have  the  effect  of  disengaging  him, 

he 
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he  had  signed  his-name  to  a  paper,  purporting  to  be 
Kidwelly  ^  ^^^*  ^^  subscribers  to  the  plan,  and  worded  thus : 
Canal  Co.  «   22d  August  1811. 

Raby.  .        *  A  List  of  Subscribers,  to  a  fund  for  carrying 

*  into  execution  a  plan  for  the    improvement  of 

*  the  hai'bour  of  Kidwelly^  and  making  proper 

*  communications    therewith,     from    the    several 

*  collieries  in  the  neighbourhood,  by  a  canal,  or 

*  rail-roads.* 

That  the  Act  was  obtained  in  June  1812: — 
that  during  the  progress  of  the  Bill,  which  was 
opposed,  the  defendant  having  attended  some  of 
the  meetings  of  the  committee,  expressed  a  wish 
at  one  of  them,  that  his  name  might  be  withdrawn 
from  the  subscription,  and  his  name  was  therefore 
not  inserted  in  the  Act, — that  he  had  attended 
various  meetings  as  chairman,  and  had  voted,  and 
otherwise  taken  an  active  part  there : — ^but  that,  at 
a  meeting  of  the  Committee  of  the  House  of  Com- 
mons, held  in  London^  during  the  progress  of  the 
Bill,  the  defendant,  disapproving  the  proceedings, 
signified,  that  he  should  withdraw  his  subscription, 
and  desired  that  his  name  might  not  be  inserted 
in  the  Bill,  to  which  the  Chairman  of  the  Com- 
mittee assented:  and  that  when  the  Act  passed, 
his  name   was,   in   fact,    omitted ; — ^that  he  had 
V         attended  a  meeting  of  subscribers  in  Novemhei' 
following,  and  seconded  a  motion  for  the  appoint- 
ment of  a  clerk.     On  this  evidence,  his  Lordship 
held,   that  the   defendant   was  nx)t   at  liberty  to 
withdraw   his  name,   without  the  consent  of  the 
other  subscribers.     It  had  been  proved,  also,  that 
three  shares    had  been   subsequently  assigned  by 
another  subscriber  fBrogdenJy  to  the  defendant, 

which 
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which  were  held  to  be  void,  not  having  been  entered        1816^ 
ill- a  transfer  book,  as  the  Act  directed.  Kidwelly 

Canal  Co. 
Dauncey  and  Abbott  now  showed  cause.  They  ^  ^' 
contended,  that  the  defendant  still  continued  to  be  a 
proprietor  of  three  shares  in  the  undertaking,  not- 
withstanding his  declaration  of  a  determination  to 
withdraw  his  subscription.  He  appeared  to  be  an 
original  subscriber  to  the  undertaking,  and  he  took 
an  active  part  in  the  execution  of  it,  both  before 
and  after  passing  the  Act.  That  what  he  had 
done  after  the  Act  had  passed,  could  not  have  been 
in  virtue  of  any  pretended  transfer  of  shares  by 
another  proprietor  to  him,  (which,  not  having  been 
bona^dCy  and  r^egularly  entered,  in  pursuance  of  the 
Act,  were  a  mere  collusion  and  nullity) ;  but  in  virtue 
of  his  original  subscription.  If  the  undertaking  had 
turned  out  to  be  profitable,  there  was  nothing  in 
the  supposed  withdrawing,  which  could  have  pre- 
cluded him  from  a  participation  of  those  profits  as 
a  proprietor,  under  the  original  subscription ;  and 
from  that  subscription  he  could  not  withdraw,  to  the 
prejudice  of  those  who  had  embarked  with  him. 

Jervis,  and  Taunton^  in  support  of  the  rule,  sub- 
mitted,  that  the  defendant  was  at  any  time  com- 
petent to  abandon  the  project,  previous  to  the 
passing  of  the  Bill ;  and  that  having  declared  him- 
self no  longer  a  subscriber,  at  a  Committee  of 
the  House,  when  the  Solicitor  for  the  Company, 
who  must  be  presumed  to  represent  them,  was 
present,  the  chairman  of  the  committee  assenting 
to  it,  he  had  become  completely  discharged.     In 

consequence 
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1816^       consequence  of  that  declaration,  his  name  had  not 
been  inserted  in  the  Act,  when  the  name  of  no 


Kidwelly 


Rabt. 


Canal  Co.  Other  subscriber  was  omitted,  except  those  of  sub- 
scribing peers,  which  had  been  omitted  in  con- 
sideration of  their  rank ;  and  that,  whatever  he  had 
done  since,  had  been  done  by  virtue  of  the  shares 
assigned,  whether  the  assignment  of  them  was 
legally  valid  or  not.  This  action  depends  alto- 
gether on  the  Act  of  Parliament,  and  to  that  he 
was  no  party.  To  make  out  the  plaintiffi  case, 
the  defendant  must  be  shown  to  be  a  proprietor; 
and,  after  such  a  declaration  of  having  withdrawn, 
on  his  part,  would  this  Court  have  permitted  him 
to  come  and  claim  a  share  of  the  profits  ?  and,  if 
not,  he  should  not  be  considered  as  liable  to  calls. 
The  subscribers  alluded  to  in  the  Act,  are  those 
subscribing  after  the  Bill  passed. 

Thomson,  Chief  Baron.  The  form  of  this 
action  has  been  rightly  adopted,  under  the  direc- 
tion of  the  Act.  It  was  incumbent  on  the  plain- 
tiff to  show  that  the  defendant  was  a  proprietor, 
and  the  question  is,  whether  the  evidence,  in  fact, 
does.  It  is  said,  that  he  became  a  proprietor  by 
signing  a  paper,  by  which  certain  persons  agree  to 
unite  for  the  purpose  of  carrying  the  undertak- , 
ing  into  execution.  An  Act  of  Parliament,  to 
enable  them  to  effectuate  their  intention,  was 
passed,  incorporating  certain  persons,  by  ^  name, 
as  proprietors,  for  carrying  the  undertaking  into 
execution,  (among  whom  that  of  the  defendant 
does  not  occur),  together  with  such  persons  as 
shall  hereafter  be  possessed  of  any  shares  in  the 

undertaking. 
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undertaking  .No  doubt,  the  defendant  was  one  of  the       1816. 
parties  agreeing  to  undertake  the  execution  of  the   ^ 
projected  plan,  and  the  Act  which  was  obtained.   Canal  Co. 
proceeded   on  the  footing .  of  that  agreement.    It       J^' 
seems,    that  while  the   Bill  was  in  progress,  the 
Defendant  objected  to  being  longer  considered  as 
one.  of  the  subscribers,  and  requested  his  name 
might  be  struck  out.     But,  in  fact,  the  Act  passed, 
and  not  only  all  were  incorporated  who  had  sub- 
scribed, but  alt  who  should  thereafter  be  possessed 
of  any  share  or  shares  in  the  undertaking.     Xhere 
is  no  way  of  becoming  possessed  of  shares  but,  by 
subscribing ;  and  subscribers  were  not '  possessed  of 
shares  till  the  Act  passed,  but  on  being  passed, 
it  had  reference  to  every  person  who  had  before  that 
time  subscribed,  without  rejecting  any,  and  they 
then  became  entitled  to  profits. 

As  to  the  defendant's  withdrawing,  on  tvhich  so 
much  stress  has  been  laid,  he  could  not  dis- 
charge himself  by  any  declaration  to  that  effect,' 
nor  was  the  Committee  competent  to  consent  to 
such  withdrawing.  It  cannot  be  said  to  have  been 
the  intention  of  the  Legislature  to  have  dischai^ged 
him,  for  that^  would  have  required  an  express 
clause,  excluding  him  by  name.  Now  he  answers 
the  description  of  persons  enumerated  in  the  Act, 
down  to  the  time  when  hS  is  said  to  have  assumed 
the  character  of  proprietor,  by  means  of  fictitious 
assignments,  when  he  had  in  himself  ^  much  better 
title  than  Brogden^  hy  this  assignment,  could  give 
him.  The  words  are,  *  those  who  have  subscribed, 
or  shall  hereafter  subscribe;'  therefore,   the   Act 

VOL.  n.  H  include* 
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1816^^       includes  all  who  had  subscribed^  and  he  has  done 

|,  no  act  to  discharge  himself  from  the  eflPects  of  his 

Caxal  Co.  subscription.     And  being  within  the  terms  of  the 

„  **'  Act,  he  would  have  been  entitled  to  a  share  of  the 

profits  of  the  undertaking,  as  a  proprietor,  he  must 

also  be  considered  liable,  as  such,  to  losses. 

Graham,  Baron.  As  to  the  defendant's  votmg 
as  assignee  of  Brogderij  that  is  out  of  the  case. 
The  main  question  is,  whether  he  was  bound  by  his 
original  subscription ;  and  if  so,  whether  he  was 
subsequently  released.  The  agreement  he  sub- 
scribed was  binding,  nor  can  a  man  renounce  by 
such  means  as  i2a^  adopted*  LetdSj  the  SoUdtor, 
did  not  represent  the  proprietors  y  he  was  merely 
employed  in  conducting  the  Bill  through  the  House, 
and  had  no  power  to  consent  to  the  defendant's 
withdrawing.  Nor  did  the  omission  of  his  name 
by  the  Committee,  discharge  him,  more  than  Lord 
Cawdor  and  Lord  Dynevor.  There  must,  for 
that  purpose,  have  been  an  explicit  consent  of  the 
other  adventurers.  If  he  could  have  discharged 
himself  at  any  time,  when  the  application  had 
been  made  to  Pariiament  it  was  then  too  late. 

Wood,  Baron.  The  two  questions  in  this  case 
are,  1st,  whether  the  defendant  was  an  original 
subscriber  to  the  undertaking,  intended  to  be  car- 
ried mto  eflfect  by  that  Act  j  and  adly,  whether,  if 
he  were  so,  he  has  dischaiged  himself  by  what  has 
been  done. 

It  in  immaterial  to  ascertain  whether  the  defendant 

voted 
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Voted  in  reapeet*  of  his  original  subscription,  or       1816. 

of  his  assigned  shares.     The  heading  of  the  in-  jr      '       * 

struinent  (fiffers  only  in  words,  but  not  in  sub-  Canal  Ca. 
stance,  from  the  Act.    They  are  called  subscribers,      «  ^' 

m  «  XLAsYa 

m  each. 

Then  is  he  discharged  from  his  subscription  by 
what  he  has  done  ?  Wherever  there  is  an  agreement 
betvveen  several,  one  party  cuinot  withdraw  without 
the  consent  of  the  others,  as  in  the  case  of  creditors 
having  agreed  to  take  a  compocdtion,  one  cannot 
retract  without  the  consent  of  all  the  rest.  Here^ 
it  is  admitted,  there  was  no  consent ;  and  his  de- 
claration of  abandoning,  amounts  to  nothing.-^ 
L&mSy  the  Solicitor,  could  not  control  the  Com- 
naittee,  or  their  acts,  if  theve  at  the  tirtfie ;  and  had 
he  expressly  consented  to  such  withdrawing,  it 
would  have  been  without  authority,  and  it  would 
be  absurd  to  suppose  him  authorized. 

It  has  been  said,  that  the  defendant  does  not  bear 
the  character  of  a  proprietor  of  shares,  and  is  there- 
fore wron^y  sued,  as  such ;  but  I  think  he  is,  in  fact, 
a  proprietor,  although  not  included  by  name  in  the 
Act  of  Parliament;  for  th^  Act  says,  **  "who  sJiaU 
be  possessed  of  shares^-'  not  who  shall  subscribe. 
Naw,  did  Baby  possesa  shares?  He  did  not  till 
after  the  Act  had  passed ;  but  th^n^  he  became 
entitled.  The'  words  of  the  act  are  retrospective, 
and  all  aubscribinrs  art  made  entitled.  He  is,  in  faM 
therefore,  one  of  the  coiporate  body,  although  not 
named  in  the  Act.  By  the  3 1  st  section,  it  is  provided, 
that  the  Company  shall  not  be  authorized  to  proceed 

H  2  with 
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1816^  ^  with  the  undertaking  till  a  sufficient  number  of 
Kidwelly  subscribers  shall  have  been  obtained,  who  wili 
Cakal  Co.  undertake  to  raise  the  sum  of  20,000  £,  including 
Rabt  '^  money  already  subscribed^  it  is  clear,  that  the 
Legislature  considered  all  who  had  subscribed  before 
the  passing  of  the  Act,  to  have  been  entitled  to 
shares,  as  well  as  those  who  subscribed  afterwards ; 
the  words  *^  including  the  money  already  subscrib- 
ed," includes  the  persons  who  had  subscribed  that 
money.  So  also,  the  69th  and  70th  sections, 
describing  the  persons  liabte  to  calls;  **  every 
person  or  persons  who  hath,  or  have  already  sub- 
scribed;'' and  such  person  hmng  called  on,  must 
pay.  The  defendant,  then,  not  having  l^ally  with- 
drawn his  subscription,  is  a  proprietor,  and  as  such, 
liable  to  calls,  and  must  therefore  pay  them  when 
made* 

'  Richards,  Baron.  One  of  the  necessary  means 
for  carrying  into  execution  the  plan,  towards  which 
the  persons  whose  names  appear  to  this  paper 
have  subscribed,  was  the  procuring  an  Act  of  Parlia- 
ment. That  was  a  necessary  step,  and  must  there- 
fore be  upheld.  Raby  was  a  subscriber  to  this 
paper,  and  is  bound  by  its  terms,  to  adopt  every 
measure  necessary  to  its  execution.  If  Raby  had 
not  endeavoured  to  withdraw/  there  would  have 
been  no  doubt  of  his  liability :  then  the  question 
becomes,  whether  he  has  in  fact  withdrawn ;  and  I 
think  he  has  not,  inasmuch  as  he  could  not  do  -ao^ 
without  the  consent  of  all  those  with  whom  he  had 
become  engaged  in  the  undertaking. 

As 
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-    As  to  wliat  passes  before  a  Committee,  it  is  in  ^     ]^>6^ 
great  part,  sub  silentiOf  and  any  assent  of  Lewis's  Kidwelly 
there,   would  be  nugatory.     It  is  admitted,  that   Canal  Co. 
till  he  had  withdrawn,  he  was  bound.  Raby. 

Bule  dischai^ed. 


^     ^  person  daim- 

lendants.  mg  to  be<'i/>rti 

Ota  certain 
nuuior»  it  it 


Smith  v.  Smith  &  others.  samrjof^, 

Sd  Febnutty, 

XHE  point,  in  this  case,  arose  on  the  trial  of  an  To  make  title 
issue,  under  an  Inclosure  Act,  tried  at  the  last  ^^^^^^<^^' 

oienti  under 

assizes  for  Chester j  before  Sir  Wm.  Garrow  and  aninciosune 
Mr.  Justice  Burton ;  when  the  Jury,  under  the  tcaith,  to  be* 
Judge's  direction,   found  a  verdict  for  the  de-  «c*o"tforthe 

Igti 

fa  certain 

Hie  Act  of  Parliament,  amongst  sixteen  allot-  sufficioit,  on 
ments  on  the  imclosure,   had,  after  reciting  that  ii*^e"?il^^^^^ 
certain  persons  were  joint  Lords  of  the  manor  of  the  Act,  to 
WaUaset/f   and  that  Richard  Smithy   Esq.   (the  L  owner  of^ 
plaintiff),   was,  or.  claimed  to  be.  Lord  of  the  ^^'jfj^ii' 
manor  of  PouUon  cum  Seacombe ;  and  that  James  proved  that 
Mamwaringi  Esq.  claimed   some  right  or  titl6  a  manor  «c- 
thereto,  or  interest  therein,  &c.,  directed,  that  the  ^^^^^^"^^ 
part  or  share  of  the  commons  and  waste  lands  in  claimant  \% 
the  said  township  of  Wallasey ^  to  be  allotted  to  go  c£^^^ 
the  Lords  of  the  said  manor ;  and  also,  that  the 
part  or  share  of  the  commons  and  waste  lands  in 
the  said  township  pf  Poulton  cum  Seacombe,  to  be 
allotted  to  the  Lord  of  that  manor,  should  be 
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equal  to  one-sixteenth  part  in  value  of  such  com* 
mons  and  waste  lands  to  be  inclosed.  It  contained 
the  usual  saving  clause,  al^  to  the  right  of  all  persons 

interested. 

By  the  report  of  the  evidence,  it  appeared,  that 
the  plaintiff  attemj)ted  to  prove,  both  by  documen-p 
tary  and  parol  evidence,  the  existence  of  the  manor 
in  question,  and  the  exercise,  by  his  predecessors, 
of  manorial  rights.  The  first  (in  point  of  date),  of 
the  former,  was  the  will  of  Mr.  Smithy  in  1774, 
in  which  it  was  called  a  manor. 


The  proof  of  exercise  of  rights,  consisted  in  evi- 
dence of  plaintiff's  predecessors  having  built  s^ 
ferry-house,  and  let  it ; — ^that  he  possessed  the 
fishery; — that  he  had  taken  gravel  and  stone  for 
ballast,  from  the  spot  in  question,  and  had  built  a 
lime-kiln  there  ;  and  an  instance  was  adduced,  of  an 
acknowledgment  taken  fnrni  a  person  building  a 
(pottage  on  the  waste,  and  other  acts  of  ownership. 

On  the  part  of  the  defendants,  the  evidence  was 
negative ;  tending  to  show,  that  Poulton  cum  Sea^ 
combe  was  not  a  manor,  and  had  no  qualities  of  a 
manor ;  that,  in  a  succession  of  inquisitions,  post 
mortem^  it  was  not  mentioned  as  a  manor  ^-*that  it 
neither  had  courts  or  steward,  no  waifs,  strays,  &c., 
pr  pound,  till  1774. 

It  was  the  opinion  of  the  Chief  Justice^  that  there 
lihould  have  been  proof  given  of  the  actual  existence 
Iff  ^  manor )  and  a^  thet  had  not  been  shown,  he 

directed 
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directed  the  Jury  to  find  a  verdict  for  the  defendants ; 
who  found  that  there  was  no  such  manor ;  which, 
the  Court  said,  was  a  verdict  for  the  defendants. 

JoneSf  D.  F.  now  moved,  to  set  aside  that  ver- 
dict, and  that  a  new  trial  should  be  awarded,  on 
the  ground,  that  the  question  to  which  the  attention 
of  the  Jury  was  directed  by  the  Court,  was  not  the 
question  in  the  cause  ; — ^the  inquiry  was  not  whe- 
ther this  were  or  were  not,  to  all  intents  and  pur- 
poses, a  manor,  or  not ;  or  whether  the  plaintiff  was, 
strictly  speaking,  jLprd :  but  whether,  under  the 
circumstances,  he  stood  in  the  situation  of  the  per- 
son designated  by  the  Act,  as  he  to  whom  the 
allotment,  in  respect  of  the  property,  was  to  be  made. 
And,  on  that  question,  the  verdict  was  against  evi- 
dence ;  for  he  was  proved  to  be  the  owner  of  the 
soil,  and  to  be  the  only  person  who  could  have  or 
claim  any  right  (for  Mainwaring  had  withdrawn 
his  claim) ;  and  he  was  therefore,  the  only  person  to 
whom  iixe  allotment  could  be  made.  But  even  ad- 
mitting that  this  was  a  question  of  manor  or  no 
manor — ^this  was  such  a  manor,  by  reputation,  as  the 
Courts  would  recognize ;  for  it  is  not  necessary  that 
ail  the  incidents  of  a  manor  should  exist,  to  confer 
on  it  that  denomination  ;  and  if  it  might  be  called 
a  manor,  as  the  Act  had  called  it,  it  would  be 
sufficient  for  the  purposes  of  the  acts. 

He  cited  the  case  of  Curzon  y.Lomax  (a)^  where, 
in  trover,  for  trees  claimed  by  the  plaintiff,  as 
belon^ng  to  the  waste  of  the  manor  of  Wild^  on 

(a)  3  Espinasse,   N.  P.  6a 
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an  olgection  taken  to  evidence  of  its  having  been  so 
described,  in  an  old  deed  and  in  a  private  Act  of 
Parliament,  as  proof  of  the  place  called  Wild  being 
a  manor,  Lord  Ellenborough  expressed  himself  of 
opinion,  that  it  was  not  necessary  to  prove  the  hold- 
ing of  Courts,  to  show  that  the  place  was  a  manor  ; 
and  held  it  to  be  sufficient,  if  it  was  a  manor  by 
reputation.  In  Soane  v.  Ireland  (b)^  which  was  an 
action  for  a  false  return  to  a  mandamus^  the  second 
count  of  the  declaration  stated  a  seizure  in  fee  of  the 
manor  of  Frome  Selwood.  The  evidence  proved 
it  to  have  been  once  a  legal  manor,  but  that  it  had 
ceased  to  be  so  for  want  of  freehold  tenants,  though, 
in  other  respects,  the  right  was  proved  as  laid ;  and 
the  plaintiff  recovered.  And,  on  motion  for  a  new 
trial,  Lord  Ellenborough  held,  that  it  preserved 
its  prescriptive  right,  although  its  manorial  rights 
might  have  been  severed.  It  would  still  be  such  a 
manor  by  reputation,  as  would  satisfy  the  allegation, 
and  it  was  not  necess^  to  prove  it  a  continuing 
manor  for  all  purposes.  So  here,  the  question  was, 
not  whether  Smitk  was  entitled  to  a  manor,  but 
whether  he  had  such  an  interest  in  the  locus  in 
guOf  as  would  give  him  a  right  ;to  the  allotment 
under  the  Act ;  and  he  urged,  that  as  what  the 
plaintiff  claimed,  had  been  declared  to  be  a  manor 
by  the  Act  itself,  that  would  be  sufficient  for  the 
pre'sent  purpose. 


3w  February.  WHUamSf  J.  aud  Spcncc,  showed  cause.  They 
observed,  that,  in  the  cases  cited,  the  places  men*- 
tioned  had  once  been  manors;  whereas,  in   this 

(bj  lo  East  25^ 
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mstance,  PouUon  cum  Seacombe  had  not  been  shown       ^8^^- 
to  have  ever  been  a  manor,  and  was  therefore  not      s^ith 
entitled  even  to  the  appellation  of  a  manor.    On  v. 

the  contrary,  as  far  as  negative  evidence  could  do  so,  g^^^^^^ 
it  is  proved  never  to  have  been  reputed  a  manor. 
The  rights,  of  the  exercise  of  which,  acts  had  been 
proved,  might  all  have  existed  independently  of 
an  existing  manor.  The  fishery  might  have  been 
an  exclusive  grant ;  such  a  right  may  exist  in 
alieno  solo :  so  also  the  ferry ;  the  landing-place 
was  in  the  highway ;  the  gravel  taken  might 
have  been  from  between  the  high  and  low  water- 
mark, which  would  have  been  the  property  of  the 
CToym(b):  all  of  which  rights  might  have  proceeded 
from  the  Crown,  without  necessarily  having  any 
reference  to  an  existing  manor.  The  Act  itself 
distinguishes  the  manor  of  Poulton  cum  Seacombe 
from  the  other  manors,  by  carefully  avoiding  terms 
of  certainty.  It  says,  that  Smith  claimed  to  be 
Lord  of  the  Manor ;  but  when  speaking  of  the 
Lords  of  the  other  manors,  it  says,  '^are  Lords  of 
the  said  manors.''  If,  mdeed,  the  designation  had 
been  positive,  such  a  recital,  in  a  private  Act  of 
Parliament,  would  not  have  conferred  on  this  plain- 
ti£P  what  was  not  his  before.  A  recital,  repugnant 
to  the  fact,  is  nugatory.  In  the  case  of  the  Earl  of 
Leicester  v.  Hey  don  (cj,  a  recital  of  an  attainder 
was  held  not  to  be  equivalent  to  an  attainder  de 
novo ;  nor  does  such  a  recital  operate  as  an  ^^- 
topp€l(d)^  and  cannot  estop  the  Jury.  The 
affirmative  proof  was  clearly  on  the  plaintiff,  at  the 

(c)  SiderfiB,  149.  (d)  Plowd.  Rep.  396. 

(e)  Br.  Abr.  tit.  Estoppel  passim. 
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1816.       trial ;  and  they  made  the  attempt  to  prove  as  much. 

Smith      '^^*  wholly  failed.    The  verdict  could  not,  therefore, 

V.         be  against  evidence,  for  they  did  not  prove-  the 

«j^I™     affinnative  of  that  on  which  done  their  cause  rested. 

If  there  existed  no  ipanor,  the  plaintiff  could  not  be 

Lord.     Tlie  Chief  Justice  was  therefore  warranted 

in  leaving  the  whole  case  to  the  Jury ;  and  their 

verdict  for  the  defendants  should  not  be  disturbed. 

Holroyd^  and  Jones,  in  suppcMt  of  the  rule. 
They  insisted,  that  the  inquiry  of  whether  there 
existed  a  manor,  or  Smith  was  Lord  of  that  manor, 
wasr  beside  the  question.  The  all^ation  in  the  de- 
claration, on  which  the  issue  had  been  taken,  was, 
that  the  plaintiiF  was  entitled  to  the  allotment  in 
di^Kite,  which  the  plea  denied.  On  that  issue,  the 
main  and  only  question  which  arises  was,  whether 
the  plaintiff  had  such  an  interest  in  the  soil  as  en- 
titled him  to  the  allotment ;  and  that  he  proved  by 
the  acts  of  ownership  and  of  exercise  of  rights,  given 
in  evidence.  If  the  commissioner  had  allotted 
this  sixteenth  to  any  other  person,  the  plaintiff,  in  an 
action  ,to  recover  possession,  would  have  averred,  that 
he  came  witliin  the  description  in  the  Act  of  Parlia- 
ment, of  Lord  of  the  manor  of  Poulton  cum  Sea^ 
combe ;  and,  if  he  had  not  allotted  it  to  any  one, 
the  plaintiff  might  have  moved  for  a  mandamus^  as 
Lord  0^  the  manor.  If  the  plaintiff  really  had  had 
-no  rights  because  there  should  have  turned  out  to 
be*no  such  manor,  none  could  have  taken  it.  Sudi 
A  description  of  die  plaintiff  was  sufficient  for  tibe 
purpose  of  allotting  Ae  share  with  certainty.  He 
was  sufficiently  Lord  to  answ^  that  description,  for 

^  that 
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that  puipose.  In  the  King  v.  the  Bishop  of  ^ 
Chester  (e)^  it  is  held,  by  Holt^  Chief  Justice^  that 
every  manor  oonsists  of  demesnes  and  serrices  ;  and 
a  fine,  mr  grant  and  render  of  the  services,  destroys 
the  manor,  yet  it  remains  a  manor  by  reputation. 
In  2  Roll.  Abr.  712,  pi.  7,  it  is  laid  dovm,  that  if, 
in  ejectione  JimuBy  (where,  being  on  a  point  of 
pleading,  great  strictness  is  observable),  a  lease  of  a 
ihanoi\  &c.  be  pleaded,  of  which  manor  the  tene- 
ments in  the  lease  be  parcel^  and  issue- be  joined^ 
quod  nan  denusit  manerium ;  and  the  Jury  find,  by 
q>ecial  verdict,  that  there  viras  no  frank  tenement^ 
but  divers  copyholders  of  the  manor :  and  that  it 
was  not  known  by  the  name  of  a  manor,  for  that  it 
was  not  a  manor  in  law,  for  default  of  frank  tene- 
ments, although  it  was  alleged  in  pleading,  by 
learned  men,  to  be  a  manor ;  yet,  being  an  advene 
action,  and  triable  hjlaj/  agents^  whether,  in  &ct,  the 
tenements  passed  by  the  lease,  the  verdict  must  be 
considered  as  for  him  who  pleaded  the  lease  of  the 
manor ;  for  the  substance  of  the  issue  was,  v^ther 
there  was  a  demise  or  not.  Having  again  adverted 
to  the  modem  cases  already  cited,  it  was  submitted, 
that  enou^  had  been  put  in  proof  to  show,  that  the 
plaintiff  was  owner  of  the  soil ;  that  that  was  really 
the  only  question  in  the  cause  ;  and  that  it  was  not 
touched  by  the  finding  of  the  Jury,  for  which  reason 
it  was  insisted  there  ought  to  be  a  new  trial* 
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under  a  different  view.  This  is  a  case  where  the 
verdict  is  for  the  defendant  generally.  If  the  Court 
had  nothing  to  go  on  but  this  answer  of  the  defend- 
ant^ one  might  have  a  difficulty  in  considering  how 
to  deal  with  the  case.  It  is  alleged,  and  the  argu- 
ment proceeds  on  this,  that  the  verdict  went  for  the 
defendant,  inasmuch  as  the  plaintiff  did  not  prove 
tliat  this  was  a  manor,  or  reputed  manor.  Not-, 
withstanding  that,  according  to  the  view  I  have,  it 
does  seem  to  me,  from  the  Act  of  Parliament, 
that,  of  necessity,  there  is  strong  evidence  that  the 
plaintiff  is  the  person  who  sustains  the  character  of 
Lord  of  the  manor  of  Poulton  cum  Seacombe ;  for 
see  what  is  the  object  of  the  Act ;  it  is  to  in- 
close certain  commons,  with  some  of  which  we  have 
nothing  to  do ;  and,  among  others,  those  of  Potdton 
cum  Seacombe^  the  common  waste  lands,  containing 
about  eighty-two  acres.  Then  the  Act  goes  on  to 
state,  the  rights  of  the  different  persons,  always 
looking  to  who  the  person  is  who  has  a  right  to 
the  soil.  It  states  those  rights  in  a  general  way ; 
and  it  appears,  from  the  Act,  to  be  doubtful  whe- 
ther this  is  properly  called  a  manor.  When  it 
states  the  rights  of  the  other  Lords,  it  states  them 
as  clear ;  but,  with  respect  to  the  right  of  the 
person  who  is  to  have  this  allotment,  it  states  it  as 
matter  of  doubt.  The  Act  of  Parliament  only 
means  to  point  out  the  character  of  the  person  by 
whom  the  allotment  is  to  be  taken.  In  this  case 
It  plainly' intimates,  that  the  person  in  contempla-. 
tion  is  the  owner  of  the  soil.  Pursuing  this  idea, 
the  Legislature,  leaving  it  matter  of  doubt  whether 
it  was  ft  manor,  goes  on  to  ascertain  what  shall  be 

the 
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the  ishares  and  proportions  allotted  to  each.  It  then 
says,  that  the  several  other  Lords  shall  have  a 
sixteenth ;  and,  in  the  same  clause,  expressly  de- 
clares, that  the  Lord  of  the  manor  of  Poulton  cum 
Seacombe,  assuming  that  there  is  a  Lord,  shall  have 
a  sixteenth.  Then  the  Act  of  Parliament  gives  no 
power  to  set  apart  the  several  sixteenths,  reserved 
to  those  properly  called  Lords ;  but  it  gives  the 
eommissioners  power  to  deal  with  the  residue  only. 
Then  what  can  be  more  clear  and  distinct,  than  that 
one-sixteenth  part  is  given  to  the  person  who  can 
sustain,  and  who  does  sustain  the  substantial  part 
of  the  character  of  being  owner  of  the  soil  ?  This 
sixteenth  would  remain  unallotted,  if  this  person 
is  not  within  the  operation  of  the  Act  of  Parliament* 
If  the  sixteenth  is  not  given  to  this  gentleman,  who 
has  endeavoured  to  establish  his  claim,  it  is  given 
to  nobody  at  all ;  for  no  other  person  assumes  the 
character  of  owner  of  the  soil.  I  lay  aside  the  little 
doubt  from  the  conflicting  claim  of  Mr.  Main^ 
waring^  for  he  does  not  interfere.  At  one  tim^ 
he  claimed  some  portion,  but  he  has  fairly  relin- 
quished his  claim,  and  says  he  has  no  right  to  any 
diare:  and  the  commissioner  has  allotted  to.  this 
plaintiff  a  sixteenth.  If  there  were  any  other  persons 
who  were  entitled,  in  case  he  did  not  get  it,  they 
would  be  entitled  to  have  their  aliquot  part  of  his 
jhare  ;  but  that  cannot  be,  for  he  is  to  have  this  six- 
teenth, and  no  other  person  can  take  it,  if  he  does 
not.  Does  he  approach  to  the  character  of  Lord  of  a 
manor?  You  go  to  Doomsday  Book,  and  you  bring 
no  evidence  of  a  manor.  Indeed,  there  is  no  mention 
of  this  as  a  manor,  till  1770.    There  is  a  total 
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destitution  of  evidence  to  prove  it  a  manor.  Froiii 
the  nature  of  the  case  proved,  it  is  not  difficult  to  see 
that  this  is  a  kind  of  mutilated  manor,  membris 
disjectis.  It  appears  that  th^e  is  a  market :  then» 
as  to  the  plaintiff's  being  owner  of  the  soil,  he 
has  a  ferry,  and  a  landing-^ace  to  set  down  the 
passengers.  Did  he  exercise  any  other  rights? 
There  never  was  an  instance  where  the  Crown  ever 
granted  the  spot  of  land,  between  high  and  low 
water*mark  alone ;  therefore  he  must  have  been  the 
owner  of  the  land  adjacent,  at  those  periods  when 
he  exercised  rights,  by  digging  gravel,  and  doing 
other  acts.  All  this  imports  that  he  had  a  grant 
from  the  Crown,  cOfextensive  with  his  own  ma- 
norial rights.  In  the  North  of  England,  there  is 
nothing  more  common  than  to  have  these  rights, 
that  at  one  time  were  in  the  Crown.  Under  these 
circumstances,  it  appears  to  me,  that  he  has  proved 
himself  to  sustain  the  material  part  of  the  character 
which  the  Act  of  Parliament  had  in  contemplation, 
i^n  it  enaeted  that  those  who  had  the  right  of 
common  should  be  coDqpenflated, — ^that  they  should 
receive  the  given  compensation  of  a  sixteenth  share, 
before  their  land  should  be  touched.  It  does  stoke 
me,  that  this  case  has  not,  by  the  learmd  p^»ons 
who  tried  it,  been  seen  in  the  proper  point  of  view ; 
&r  I  think  the  weight  of  the  evidence  is  in  ftvour 
of  the  plaintiff,  and  that  he  sustains  the  character 
the  Act  of  Parliament  describes. 


Wood,  Baron.  There  are  two  questions  here,— 
the  one  is,  whether  there  is  a  manor  of  PouUen  cum 
Seacombci  and  the  other,  whether  die  plaintiff  is 

entitled 
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entitled  to  this  allotmAit  of  the  waste.  Now  I 
thinks  from  the  Act  of  Parliament,  it  is  pretty  clear, 
and  must  be  taken  for  granted,  that  there  is  a  manor 
of  Poulton  cum  Seacombe.  It  begins  by  reciting, 
that  Mr.  Smith  makes  a  claim  to  be  entitled  to  the 
manor,  and  to  be  Lord  of  the  manor ;  that  is  an 
admission,  in  the  Act,  that  there  is  such  a  man w ; 
and  in  all  the  rest  of  the  Act,  it  considers  Poulton 
cum  Seacombe  as  being  a  manor,  and  having  com- 
mons and  waate  lands ;  then,  in  the  saving  clause, 
at  the  last,  it  is  particularly  mentioned  as  a  manor. 
It  must  be  taken,  therefore,  on  this  Act  of  Parlia- 
ment, that  there  is  such  a  manor.  Now  the  mean- 
ing is  not,  that  it  shall  be  a  manor,  to  all  intents 
and  purposes ;  for  if  it  is  a  manor  by  reputation, 
that  is  sufficient.  It  may  be,  that  nothing  remains 
but  the  waste  ;  but  being  a  manor  by  the  waste,  it 
belongs  to  the  Lord,  and  the  person  entitled  to  the 
waste,  may  be  called  Lord  of  the  manor.  And, 
therefore,  this  plaintiff  comes  within  the  meaning 
and  letter  of  the  Act  of  Parliament.  That  he  ia 
the  owner  of  the  waste,  there  is  not  a  tittle  of  doubt, 
for  he  has  exercised  every  act  of  ownership  that  is 
generally  exercised. 

First,  it  is  proved,  that  the  ferry-house  is  built  on 
the  waste ;  next  it  is  proved,  that  he  gave  Far  low  a  bit 
of  ground  on  the  waste,  which  he  inclosed :  it  is  also 
proved,  that  he  built  a  lime-l^n.  All  these  are  strong 
acts  of  ownership.  Thomas  Harrison  proves,,  that, 
thirteen  years  ago,  he  inclosed  lands  from  the  waste, 
and  paid  2^.  6d.  per  year.  It  is  said,  he  also  asked 
leave  of  the  freehdiders,  who  had  a  ri^t  of  common. 

Thftt 
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That  does  not  militate  against  the  right  of  the  Lord  i 
therefore,  it  seems  to  me,  the  Jury  were  wrong,  in 
going  on  the  idea  of  this  being  no  manor.  Consider 
the  reason  of  the  thing :  why  is  it  given?  In  genera], 
it  is  expressed  to  be  given  in  right  of  the  soil.  Why 
is  it  given  to  the  Lord  of  the  manor  ?  It  is  given  to 
him  in  right  of  his  soil ;  for  the  Lord  has  an  inte- 
rest  in  it.  In  the  character  of  Lord,  he  always  has 
a  share  given  to  him  under  every  Inclosure  Act. — 
Considering  it  every  way,  there  is  no  doubt  thero^ 
should  be  a  new  Trial. 

Richards,  Baron,  .concurred. 

Ride  absolute* 


Wednnday, 
•jth  February. 


Doe  €s  dem  Hervey  v.  Roe. 


bScrttS"^   ^AUNCEY  had,  on  a  former  day,  obtained  an 
attcnptoinade  order  to  show  cause,  why  the  service  of  the  decla- 
ration in  this  cause  should  not  be  held  sufficient, 
now  moved  to  make  the  rule  absolute. 


to  serve  a 
tenant  in 
pcssetsion, 
with  declara- 
tion in  eject- 
jnenty  on  oc- 
casion of  the 
last  of  whichy 
his  servant 
admits  that 
he  is  in  the 


It  appeared  by  the  affidavit,  on  which  the  rule 
was  applied  for,  that  the  deponent  had  called  seve- 
ral times  on  the  tenant  in  possession,  for  the  pur- 
house,  but  re-  pose  of  Serving  him  personally.  On  some  occasions 
mit  the  person  he  was  told  by  the  servant  that  he  was  not  at  home ; 
sSfium^i^  and  the  last  time,  the  same  person  said,  that  his 
the  declara-     master  was  then  in  the  house,  but  would  see  no' 

tion  be  then 
delivered  to 
the  servant,  the  Court  will  make  an  order  that  such  service  shall  be  sufficient. 

person,. 


HILARY  TERM,  56  GEO.  III.  1 1 3 

person,  unless  he  first  sent  in  his  name  and  message.       i|i6. 
On  that  information,  which  was  an  admission  that  Dos  ex  dem. 
the  tenant  in  possession  was  then  in  the  house,  the     Hbrv»y 
deponent  delivered  the  declaration  to  the  servant,       j^^g 
as  fiervice  on  the  master. 

The  Court,  under  these  circumstances,  made 
the 

Rule  absolute. 


The  Attorney  General  v.  Smith. 

Same  Day. 

RaINE  moved,  to  be  allowed  to  change  the  Adefendant» 
ventie  in  this  case  j  which  was  an  information,  filed  J"oSfV"S^* 
by  the  Attorney  General  against  the  defendant,  ^ultofthe 
who  was  a  tanner,  on  the  48th  Geo.  IIL  ch«  60^  neraUsnot^" 
§  7,  for  exercising  the  trade  of  a  leather^utter.       cS[J?o?w- 


The  verme  was  sought  to  be  changed  from 
Middlesex  to  Lincoln^  on  an  affidavit,  that  the  de- 
fendant and  the  witnesses  resided  wholly  in  Lin^ 
cotnsfdre. 

The  Court  refused  the  application}  holding, 
that  the  venue  cannot  be  changed  in  an  informa- 
tionr  at  the  suit  of  the  Attorney  General,  without 
lua  consent. 

Motion  refused. 

VOL.  IK  1 


_  without 
his  content. 
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Friday, 
9th  Tehruary, 

' V ' 

3Ut  Jtnmary, 

On  declara- 
tion in  cove- 
nant run- 
ning to  great 
length,  this 
Omrt  will 
grant  an  im- 
parlance, al- 
though the 
declaration 
lias  been  filed 
in  time  to 
entitle  the 
plaintiff  to  a 
pea. 

It  is  the 
practice  of. 
this  Court  lo 
file  the  origi- 
nal draft  of 
declaration, 
and  deliver 
the  copies  to 
each  party,  oa 
stamp. 


Smith  v.  Bulkeley. 

Abbott  moved  for  a  rule  to  show  cause,  why 
the  defendant,  in  this  action  of  covenant,  should 
not,  under  the  circumstances  of  this  case,  have  an 
imparlance  till  the  next  term. 

In  the  aflSdavit  of  the  town  agent  of  the  defen- 
dant's attomies,  it  was  stated,  that  the  suhpcena  ad. 
resp.  was  returnable  the  8th  November  last ;  that 
on  the  20th  oi  January ^  (the  19th  being  the  last 
day  of  the  time  within  which,  by  thfe  practice,  the 
declaration  should  have  been  delivered,  to  entitle  the 
plaintiff  to  S  plea  of  this  term),  a  draft  of  a  declara- 
tion in  this  cause,  only  (not  on  stamp)  had  been 
delivered  at  the  office  of  his  cleit  in  Court,  or  had 
been  filed ;  and  that  it  was  very  long,  and  special. 

The  question  therefore  was,  whether  what  had 
been  done  amounted  to  a  due  delivery  of  a  decla- 
ration before  the  assoign  day  of  the  present  Hfbtry 
Ternu  If  it  were  a  good  deliVety,  the  defendant 
would  be  obliged  to  plead ;  if  not,  he  would  W- 
entitled  to  an  imparlance  till  the  next  term. 

Varies,  2).  F.  Aowcd  cause ;  attd  ^submitted,  tih* 
the  Cbnrt  would  not  now,  for  the  finft  tirte,  de^ide^ 
that  the  practice  objected  to  by  this  motion  (wbicb 
the  Deputy  Clerk  of  the  Pleas,  and  all  the 
practitioners  of  the  Court,  would  certify  to  have 
been  the  established  usage  of  the  Court  beyond 

memory). 


BULKELEY. 
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memory),  is  contrary  to  what  it  ought  to  be.  It  1816. 
has  been  the  eongtant  practice  to  put  the  draft  on  Smith 
the  file  ;  and  it  is  the  business  of  the  defendant's  v. 
derk  in  Court,  to  take  a  copy  out  of  the  office  be- 
fore he  pleads,  which  ought  always  to  be  done  on 
stamp,  as  it  has  been  in  the  present  instance :  and 
the  defendant  has  been  served  with  a  notice  to  pro- 
duce the  declaration,  so  taken  out  of  the  office,  to 
enable  the  plainti£Pto  show  that  it  is  stamped.  The 
plaintiff  also  receives  a  copy  on  stamp ;  so  that,  in 
fact,  there  are  two  stamped  copies  delivered.  Such 
is  the  peculiar  usage  of  this  Court ;  and  therefore, 
what  has  been  done  is  perfectly  regular  in  practice, 
and  correct  in  point  of  time. 

[^WooD,  Baron.  Can  it  be  a  perfect  declaration, 
till  it  has  been  engrossed  on  stamp ;  and  may  it  be 
filed  before?] 

By  the  practice  of  this  Court,  it  certainly  may. 
It  is  stamped  before  the  defendant  receives  it,  be- 
cause he  cannot  take  it  out  of  the  office,  but  on 
stamp. 

Datmceyj  on  the  other  side,  contended,  that 
what  had  been  called  the  practice  of  the  Court, 
w^as  nothing  more  than  an  arrangement  at  the 
office ;  that  without  proper  stamps,  it  was  not  an 
authenticated  declaration,  and  the  defendant  was 
aititled  to  consider  and  treat  it  aa  no  declaration ; 
and  if  so,  this  declaration  has  not  been  delivered  in 
tune  to  entitle  the  plaintiff  to  a  plea  of  this  term. 

1 2  [Wood, 
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^^^6'  [Wood,  Baron.     The  copy  which  is  engrossed 

Smith      on  stamp,  is,  in  fact,  the  only  declaration.] 


BULKELSY, 


[Graham,  Baron.  There  being  two  copies  of 
the  declaration  delivered  on  stamp,  by  the  practice, 
it  seems,  that  in  this  Court  the  draft  is  really  the 
declaration ;  and  that  is  all  that  is  put  on  the  file 
in  any  case.] 

Thomson,  Chief  Baron.  In  the  present  in- 
stance, independently  of  the  question  as  to  the 
practice,  the  declaration  being  in  covenant,  and 
running  to  great  length,  that  alone  would  entitle 
HbB  defendant  to  an  imparlance;  therefore,  let 
him  have  it.  If  there  is  any  thing  in  the  objection 
to  what  is  called  the  practice,  the  Court  will  take 
that  into  consideration,  and  give  their  opinion  at  a 
future  time. 

For  the  present^  wet  will,  on  the  first  ground, 
only  make  the 

Rule  absolute. 


lO^*F«6r2i'ry.       The  ATTORNEY  GENERAL  V.   ThACKER. 

been  any  dc    AT  was  moved  by  Scarlett^  that  the  approaching 
t^^Ww'n  *"d  of  ^Misinformation,  of  which  notice  had  been 

the  first  pro- 
cess issuing  against  a  defendant,  and  the  filing  of  the  information  >against  him,  and, 
during  that  interval,  he  has  gone  abroad  on  his  duty,  as  well  as  some  of  his  wit- 
nesses, the  Court  will  postpone  the  trial,  on  motion. 

given 
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given  for  the  ensuing  sittings,  should  be  postponed 
till  the  revenue  sittings  after  next  JEaster  Term. 

The  object  of  the  proceeding  was,  to  recover  the 
penalty  imposed  by  the  17th  Geo.  III.  ch.  41,  §  1, 
for  clandestinely  unshipping  goods  at  sea  from^  a 
homeward  bound  East  Indiamen. 

It  was  stated  in  the  affidavit,  that  the  defen- 
dant was  mate  of  the  ship,  on  board  which  the 
offence  was  charged  to  have  been  committed ;  that 
though  he  had  been  held  to  bail  in  October^  the 
information  had  not  been  filed  till  the  present  term ; 
that  the  said  ship  had  sailed  again  for  China  on  the 
23d  of  December,  and  the  defendant  had  also 
gone  thither  on  board.  That  he  had  a  good  defence, 
which  could  not  be  supported,  but  by  witnesses, 
many  of  whom  had  also  sailed  as  part  of  the  ship's 
crew.  The  necessity  of  his  doing  so,  was  much 
pressed,  for  that,  otherwise,  a  defendant  might  thus 
be  ruined  on  a  mere  charge  of  an  offence  against  a 
statute. 

Issue  was  not  joined. 

Dauncey  opposed  the  application,  on  the  part  of 
the  Crown ;  submitting,  that  the  defendant  having 
been  arrested,  was  aware  of  the  proceeding  going 
on  against  him,  and  might  have  provided  for  his 
defence  before  the  ship  sailed  \  and  that  thus  a  de- 
fendant, by  withdrawing  himself  and  his  witnessesi, 
might  avoid  trial  in  all  such  cases. 

Per  Curiam. — The  gist  of  the  application  is, 
1 3-  that 


117 

181G. 

^^ V ' 

Attorney 
Genebal 

V. 

Thacrer. 


1 1 8  CASES  IN  THE  EXCHEQUER^ 

, _^ »  that  the  information  was  not  filed  before  the  de- 

^  ■"V 

Attorney   fendant  had  sailed ;    and  it  is  not  to  be  expected 
ENERAL    ^Y^^^  ^^  should  givc  up  his.  voyage. 

Thacker. 

Motion  granted. 

With  liberty  to  the  Crown  to  examine  any  wit- 
nesses then  in  attendance  who  cannot  attend  aft^^ 
wards;  and  the  defendant  to  cross-examine — the 
interrogataries  to  be  exchanged  before  examina- 
tian  taken. 


a«* 


Monday, 
tM  February, 
s ,, ' 

Saturday, 

i7th  January. 

» V ' 

A  plaintiff 
(qui  tarn)  in 
an  action  on 
the  statute  for 


Usher,  fqui  tam)j  &c.  v.  Lyon. 


The  plaintiff  (suing  on  behalf  of  himself  and  th^ 
guild  or  brotherhood  of  masters  and  pilot  seamen 
not  receiving  of  the  Trinity -House  of   Kingston-upon-Hull), 
pilo^dcmand-  brought  the  present   action   of  debt  under   52d 

o'^dl'rd  St  ^^^-  ^^^-  ^^'  39'  ^^-  34»  "  '^^*  ^^  ^^^^^  ^^  ^^^^^ 
^^  for  any  licensed  pilot  to  supersede  any  person  not 

*^  licensed  as  a  pilot  in  the  charge  of  any  ship  or 

^'  vessel  within  the  limits  of  his  license :  and  every 

"  master  of  any  ship  or  vessel  who  shall  continue  to 

^*  act  himself  as  a  pilot,  or  who  shall  continue  any  un- 

**  licensed  person,  or  any  licensed  person  acting  out 

^'  of  the  limits  for  which  he  is  qualified  as  a  pilot, 

S^'^vSeicr  "  after  any  pUot  Ucensed  to  act  within  the  limits  in 

that  the  pilot 

hacf  it  in  his  personal  custody  at  that  time,  and  that  the  master  did  not  require 

the  pnxiaction  of  it* 

Coasting  vessels,  not  within  the  5xd  Geo,  III:  ch.  39.  or  compellable  to  take  a 
pilot  on  board,  on  entering  rivers  within  the  limits  of  a  jurisdiction  having  autho- 
rity to  appoint  and  license  pilots ;  and  the  exemption  m  the  Act  is  not  confined 
to  coasters  using  the  navigation  of  the  river  Thames  idone.^ 

^  which 


put  in  con- 
duct of  the 
vessel,  not 
proving  pro- 
duction of  his 
license  by  the 
pilot,  at  the 
time  of 'such 
demand,  will 
be  non- 
suited :   al- 
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^*  which  such  ship  or  vesselshall  then  actually  be,  shall 
'^  have  offered  to  take  charge  of  the  ship  or  vessel ; 
*'  and  every  person  assuming  or  continuing  in  the 
**  charge  or  conduct  of  any  ship  or  vessel  without 
**  being  duly  licensed  to  act  within  the  limits  in  which 
'*  such  ship  or  vessel  shall  actually  be,  afiter  any  pilot 
**  duly  licensed  and  qualified  to  act  in  the  premises 
^  shall  have  offered  to  take  charge  of  such  ship  or 
"  vessel ;  shall  respectively  forfeit,  for  every  such 
^*  offence,  a  sum  not  exceeding  fifty  pounds,  nor  less 
^'  than  twenty  pounds,"  against  the  master  of  the 
sbop  HopCf  for  not  superseding  an  unlicensed 
person,  by  givmg  up  this  conduct  of  his  vessel  to  a  li- 
censed pilot,  who  had  offered  himself  to  take  charge  of 
ber,  when  within  the  limits  of  his  license.  It  was 
tried  at  Ywk^  at  the  last  summer  assizes,  before  Mr. 
Justice  Bay  ley.  The  declaration  consisted  of  twdve 
county,  charging  breaches  of  the  pilot  act^  on  two 
several  occasions,  varying  the  description  of  person 
acting  as  pilot,  to  meet  each  case  in  the  section. 

From  the  report  of  the  evid^ice,  it  appeased,  that 
the  defendant  was  master  of  a  coaling  vessel  {the 
H0pe\  trading  between  the  pprt  of  JSridlington, 
in  tiie  east  ridii^  of  the  county  ef  York^  and 
Lwiwi  that  he  was,  on  catering  Bridlington 
Harbour,  piloted  by  Robert  Burton^  au  unlicensed 
seaman ;  that,  on  bearing  up  for  the  harbour,  his 
ve«el  was  boarded  by  Uobert  Hutchinson,  a  pilot, 
duly  licensed  by  the  corporation  of  the  Trimty- 
Howe  of  Kingston-upon-Hulh  who  demanded  the 
ehai^  of  the  vessel,  which  the  defiendimt  refused  to 
^e  bim.  The  pilot  did  not  produce  hie  license, 
1 4  when 
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when  he  demanded  to  be  put  in  charge  of  the 
vessel,  or  tell  the  master  that  he  was  licensed ;  that 
he  had  the  license  in  his  pocket,  and  that  the 
master  did  not  require  to  see  it ;  that  the  defendant 
knew  HutchinsoTiy  having  lived  in  the  same  town 
with  him,  and  knew  him  to  be  a  licensed  pilot. 

On  that  evidence,  it  was  objected  by  the  counsel 
for  the  defendant,  1st,  That,  as  the  pilot  had  not 
complied  with  the  terms  of  the  46th  section  of  the  Act, 
which  enacts,  *^  That  no  person  shall  take  charge  of 
*^  any  vessel,  or  in  any  manner  act  as  a  pilot,  or  receive 
**  any  compensation  for  acting  as  a  pilot,  unless  he 
*'  shall  be  authorized  thereto  by  some  lawful  license, 
'^  nor  until  such  license  shall  have  been  registered  by 
**  the  principal  officers  of  the  Custom  House  of  the 
"  place,  at  or  nearest  to  which  such  pilot  shall  reside, 
"  (which  officers  are  hereby  required  to  register  the 
•*  same  without  fee  or  reward),  nor  without  having 
"  his  license  at  the  time  of  his  so  actings  in  hisper^ 
"  sonal  ciLStody^  ready  to  be  produced^  and  which 
**  he  shall  actiuilly  prodtice  to  tfie  master  qfany  ship 
"  or  vessel,  or  other  person  who  shall  be  desirous 
**  of  employing  him  as  a  pilot,**  the  action  could  not 
be  maintained ;  and  2dly,  That  this  being  a  coasting 
vessel,  came  within  the  exemption,  which  is  in  these 
words,  **  And  also  save  and  except  as  well  all 
^*  colliers  as  also  all  ships  and  vessels  trading  to 
Norway,  and  to  the  Cattegat  and  Baltic,  and 
likewise  round  the  North  Cape,  and  into  the 
"  White  Sea ;  and  save  and  except  all  constant 
"  traders  inwards  from  the  ports  between  Boulogne 
"  inclusive  and  the  Baltic,  such  ships  and  vessels^ 

"  having 


is 


Ltok. 
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**  having  British  registers,  and  coming  up  the  ,  ^^^^' 
"  North  Channel  by  OrfbrdnesSf  but  not  other-  usher, 
"  wise ;  and  likewise  save  and  except  all  coasting  (9^  ^^)* 
^^  vessels,  and  all  Irish  traders  using  the  naviga- 
**  tion  of  the  river  Thames  as  coasters,"  was  not 
compellable  to  receive  a  pilot  on  board  at  all.  The 
learned  Judge  having  put  it  to  the  Jury  \q  find, 
whether  the  defendant  knew  the  person  applying 
for  the  conduct  of  the  vessel  to  be  a  licensed 
pilot;  and  whether,  by  refusing  to  employ  him, 
without  demanding  to  see  his  license,  he  had  not 
dispensed  with  the  production  of  it;  both  of  whi^h 
they  found  in  the  affirmative. — His  lordship  then 
nonsuited  the  plaintiff,  on  the  first  objection  made 
at  the  bar,  notwithstanding  ^he  finding  of  the  Jury; 
reserving  the  points,  at  the  same  time,  by  giving 
liberty  to  the  plaintiff  to  move  to  set  aside  the  non- 
suit, and  take  a  verdict  for  20/.,  being  a  single 
penalty,  taken  at  the  lowest. 


Topping  having  obtained  a  rule  in  Michaelmas 
Term  j 


Dauncey^  Holroydj  and  Raine,  now  showed 
cause.  They  turned  the  main  part  of  their  atten- 
tion to  the  objection,  that  the  license  should  have 
been  produced.  This  is  an  Act  highly  penal;  and 
the  plaintiff  should  not  only,  for  that  reason,  be 
held  strictly  to  the  letter ;  but  the  masters  of  these 
vessels,  being  placed  in  a  hazardous  situation,  in 
point  of  responsibility  to  their  owners,  the  exer-* 
cise  of  great  caution  in  the  reception  of  pilota 
on  board  should  be  allowed  them.  Placed,  there- 
fore. 


Satuirday, 
tlik  January. 
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^^^^'       fore,  between  their  responsibility  to  their  owners, 
UsHBR,      ^^  ^^^  handi  for  accidents  happening  to  the  vessel, 
Cqui  tamjf    and  the  penalty,  on  the  other  hand,  for  not  employ- 
^'         ing  a  pilot,  clear  proof  of  the  production  of  the  li- 
Lyon.      cense  by  the  person  demanding  the  charge,  ought  to 
be  held  to  be  in  all  cases  indispensable.    His  know- 
ledge that  Hutchinson  was  a  pilot,  is  not  proved ; 
though  by  the  Jury  it  is  so  found.     £^ven  if  it  we^e 
60,  it  would  be  no  groimd  for  dispensing  with  his  pro- 
ducing the  license.     He  might  have  been  a  pilot  at 
one  period*  and  dischaiged  at  a  subsequent  tipae  for 
gross  misconduct ;  but  the  master  had  no  right  to 
wavf  the  production  of  the  license,  for  that  is  a  duty 
wisely  imposed  by  the  Act  on  the  pilot ; — the  wwds 
are,  *' and  which  (license)  he  shall  acftea%produce/' 

(]WooD,  Baron.  The  subsequent  words  are,  "  to 
"  the  master  of  any  ship  or  vessel,  or  other  person 
"  who  shall  be  desirous  of  employing  him.'*  The 
master,  in  this  case,  was  not  desirous  of  employing 
him.3 

It  would  be  useless  to  show  it  to  persons  who  were 
desirous  of  employing  him.  Those,  words  must  be 
taken  to  mean,  persons  required  to  employ  him,  or 
to  apply  to  persons  other  than  the  master,  to  whom 
it  is,  in  all  evente,  actually  to  be  produced,  and 
who  is,  by  the  Act,  obliged  to  employ  him. 

Then,  as  to  the  questim  of  exemp(ion.«-*It  is  to 
avoid  that  provision,  that  they  have  not  <^osen  to 
found  their  claim  to  the  right  of  appointing  piioti 
CfSk  die  statute,  but  have  preferred  to  go  upon  the 
nnge*    Tliait,  howeiw,  could  not  avail  them  here  1 

for 
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for  such  a  right  cannot  exist  by  prescription.   Usage       i^iQ* 
lA  pais,  not  founded  on  record,  would  not  support      Ushkr, 
this  action.     It  can  only  be  founded  on  charter,    (^  ^^J* 
or  matter  of  record,  as  allowance  in  a  Court  of         ^f 
Record  (a).    The  exjM^ss  objects  of  the  exemption      Ltoit. 
are  coasting  vessels  generally.    It  is  not  confined  to 
vessels  navigating  the  river  Thames  alone,  but  is 
general^  as  appears  by  the  addition  of  the  words,  *'  as 
*^  coasters, "  following  **  Irish  traders  navigating 
"  the  river  Thames.*'  The  words  between  "  ooast- 
"  ing  vessels"  and  "as  coasters,**  omitted,  the  two 
last  words  would  be  absurdly  redundant.  Those  final 
words  must  have  been  employed  to  qualify  the  ex- 
emption of  Irish  traders  using,  &c.  lest  all  Irish 
traders  should  be  included. 

Topping,  Littledak,  and  Thompson,  in  support 
of  the  rule.  They  observed,  that  this  question  had 
been  raised  merely  with  a  view  to  try  the  right  of 
the  Trinity  House  to  appoint  pilots  in  exclusion  of 
unlicensed  persons.  To  dispose  of  the  objection  as 
to  usage  ; — whatever  might  have  been  the  doctrine 
m  ancient  times,  it  was  now  become  such  settled 
law,  by  a  series  of  modem  decisions,  that  evidence 
of  long  usage^was  unanswerable,  that  that  may  be 
lefl  for  the  more  immediate  subjects  of  discussion. 
In  this  case,  a  licensed  pilot  demands  the  conduct 
of  the  vessel ;  he  has  his  license  about  him,  but  does 
not  produce  it.  Now  the  plaintiff  contends,  that  it 
is  not  necessary  he  should  produce  it  till  demanded 

(a)  Foster,  Cr.L.  2<6.    9  Coke,  37.  b.  28.  a.--Case  of  ihe 
Abbotty  of  Strata  Mercella. 

Of 
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of  him.  He  is  expressly  required  to  have  it  read^ 
to  be  produced ;  if  he  were  peremptorily,  and,  in  all 
events,  required  by  the  Act  to  produce  it,  whether 
demanded  or  not,  his  being  required  to  have  it  ready 
would  be  nugatory,  because  it  is  involved  in  that 
requisition*  In  truth,  he  is  actually  to  produce  it 
only  to  the  person  desiring  his  assistance  as  a  pilot, 
and  that,  to  show  that  he  is  the  person  named 
therein,  (for  his  description  is  endorsed)  (bj^  which 
would  be  totally  useless,  if  the  master  should  refuse 
to  employ  him. 

Then  the  question  of  exemption  occurs.  Accord- 
ing to  the  grammatical  construction  of  the  words 
in  which  that  exemption  is  expressed,  it  must  be 
taken  to  be  confined  to  such  coasting  vessels  as  navi- 
gate the  river  Thames^  and  as  coasters.  A  coasting 
vessel  might  be  used  on  other  occasions  than  as  a 
coaster,  as  a  vessel  other  than  a  coaster  (such  are 
ihe Irish  traders),  may  proceed  on  acoasting  voyage ; 
or,  if  the  words,  *  as  coasters,'  are  to  be  confined  to 
the  eflPect  of  qualifying  the  words  Irish  traders, 
qtidcunqtie  via,  the  words  'navigating  the  river 
Thames,*  are,  it  is  obvious,  equally  referable  to  the 
words  coasting  vessels,  as  to  Irish  traders,  qualifying 
all  their  antecedents. 


Monday, 
Ittk  February. 


Thomson,  Chief  Baron,  this  day  delivered  the 
opinion  of  the  Court.  The  questions  arising  on 
this  motion  are,  whether  the  defendant,  in  such 
circumstances  was,  by  the  Act  of  the  52d  Geo.  III., 
under  the  necessity  of  taking  a  pilot  on  board  his 


(bj  Sec.  44. 


vessel; 
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vessel  J  and  whether  (if  he  were)  the  pilot  applying  ^     1816^ 
for  the  conduct  of  the  vessel  had  complied  with      tjsher 
the  provision  of  that  Act,  requiring  the  production    (qui  tamj, 
of  his  license.     That  Act,  which  would  otherwise        *^* 
have  repealed  the  local  Act,  has,  in  the  2 1st  section,       Lyon. 
an  express  reference  to  the  privilfeges  enjoyed  by 
the  port  of  Kingston-upon-Htdly  relative  to  the 
appointment  of  sub-commissioners,  to  examine  and 
license  pilots  within  their  jurisdiction.    The  general 
Pilot  Acts,  as  well  as  the  Hull  local  Act,  which 
must  also  form  part  of  our  consideration,  contain 
an  express  provision,  excepting  from  the  necessity 
of  taking  pilots  on  board  all  coasting  vessels.     And 
that  we  think  a  general  exemption,  extending  to  all 
vessels  in  the  coasting  trade ;  and  that  it  is  not  to 
be  construed,  as  it  has  been  contended  it  should  be, 
to  have  been  restricted  by  the  subsequent  words, 
to  such  coasting  vessels  only  as  navigate  the  river 
Thames  as  coasters. 

Therefore,  without  entering  into  the  question, 
whether  the  pilot,  in  this  case,  should  have  produced 
his  license, — for  our  opinion  on  the  other  point, 
renders  it  unnecessary  to  do  so, — ^we  are  clearly 
of  opinion,  that  this,  as  being  a  coasting  vessel,  was 
not  under  the  necessity  of  employing  a  pilot. 

Rule  discharged;* 

*  Xotwithgtanding  the  Court  discharged  the  rule  on  the 
point  of  the  vessel  being  not  within  the  Act,  as  a  coaster,  the 
arguments  or  ^e  question  of  the  necessity  of  producing  the 
license,  on  which  the  nonsuit  proceeded,  to  which  nearly  the 
wh«le  of  the  discussion,  on  the  defendant's  part,  was  directed, 
are  preserved. 

Agar 
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lith  February.  AgAR  V.  MoRGAN  and  OtheW. 

» ^ ^ 

Friday, 

lothNa^ber.  ^  ^^^^  1^  Y^^^  obtained  by  Clarke,  calling  on 
A  separate  the  plaintijBP  to  show  cause,  why  the  verdict  obtained 
Sf  Serai  "J^t  by  him  at  the  kst  nisi  prius  sittings  of  this  Court, 
sons  intended  should  not  be  Set  aside,  and  a  n^msuit  entered,  or 
trespass,  is  ucw  trial  grantedf  on  several  points  of  objection ;  one 
foSSjobt  ^nly  of  which  was  finally  insisted  on  :— that  the  stevc- 
*?**?  ?^*"^  wd  separate  notices  of  the  action  about  to  be  brouffht, 

aUofthem,         .  •  /T  j  i  •  •       1     ^     .u 

for  acts  com-  which  had  been  given  previously  to  the  conunence- 
8uance*of^^  meut  of  the  suit,  conformably  with  the  directions 
Act  of  Par-     of  the  Act  of  Parliunent,  were  not  notices  of  the 

liament, which  .  .   ^        .  ,  .  ,  ,  ,  j   j  • 

provides,  that  joiut  actiou  wbich  was  Subsequently  proceeded  m. 

no  plaintiff 


inln  action  The  actiou  was  trespass,  against  the  Engineer, 
d^n^ui^ur?  *^®  Solicitor,  and  others,  employed  by  the  Regent's 
suance  there-  Canal  Company,  for  having  deviated  from  the  line 
ticrio  the  "^  described  in  the  plan  which  had  been  adopted  by  the 
d^fcnd!lSts*^of  ^^  ^^  Parliam€«t,  and  deposited  with  the  clerk  of 
such  intended  the  pcace,  wheraxi  the  plaintiff  recovered  a  verdict 
AouJh'Jione   of  500/,  damages. 

of  the  other 

persons,  who  ^      ,  ,  •  /•    1        a        • 

are  afterwards  By  the  215th  sectiou  of  the  Act  incorporating 
iS,5«^'  the  Company,  it  is  enacted,  '  that  no  plaintiff  shaU 
named  in  the  <  recover  in  any  action,  for  any  thing  done  in  pur- 
eitherofthem.  *  suauce  c^  the  Act,  unleiss  notice  in  writing  shall 
In  such  an  *  have  been  given  to  the  defendant  or  defendants, 
^Stion^roiii  *  ^^  ^^^  *'  ^^s,  her,  or  their  last  or  usual  place  of 
^.J"l\^^*u    *  abode  fourteen  days  before  such  action  ^idl  be 

acnbcd  by  the  •  '' 

Act  of  Parliauxmt  as  Hm  ooovsc  af  an  intmdcd  canal,  does  not  deprive  the 
defendants  of  thdir  light  to  aotice,  bcfoie  action  brougbt,  on  the  ^^uad  tfaitt 
wlnt  ha«  been  done  by  them  was  not  done  in  pursuance  of  the  Act. 

conunenced^ 
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*  commenced,  i^  such  intended  action^  signied  by  the 
<  aftoraey  for  the  plaintiff  or  plaintiffii,  specifying  the 
'  cause  of  such  action ;  nor  shall  the  plaintiff  or 
'  plaintiffs  recover  in  such  action,  if  tender  of  good 

*  and  sufficient  amends  shall  have  been  made  to  him, 

*  her,  or  them,  or  to  his,  her,  or  their  attorney,  by  or 
'  on  the  behalf  of  such  defendant  or  defendants, 
^  before  such  action  brought.'  The  plainti%  to  pay 
treble  costs  if  nonsuited ;  and  all  actions  limited 
to  six  calendar  months  af);er  the  fkct  ooibmitted. 

The  notice  of  action  given  by  the  plauitiff  waa 
delivered  at  the  residence  of  each  of  the  defenduitiy 
ud  addressed  to  him  hy  name  \  the  material  fart 
•f  vffaioh  was  as  foUovf  s  :•-— 


*  I  do  hereby,  as  the  attorney  of  and  for  William 
Agiir^  of  Elm  Lodge,  in  the  parish  of  Saint  Pan- 
eras,  and  county  of  Middlesex,  Esquire,  give  you 
notice,  that  at  or  soon  after  the  expiration  of  four- 
teen days  from  the  time  of  your  being  served  with 
this  motice^  or  from  the  time  of  this  notice  being 
left  at  your  place  of  abode,  I  shall  commence  an 
action  against  you,  at  the  suit  of  the  said  JViHiam 
Agar,  and  proceed  thereupon,  according  to  law, 
f<Hr  that,'  &c.  (^transcribing  the  declaration). 


It  was  ol^ected,  at  the  trials  that  as  the  notice  was 
in  all  respects  several,  and  pui}K)rted  to  apprise 
each  of  the  defendants,  of  a  separate  action  being 
intended  to  be  commenced  against  him^  indivi- 
dually ;  and  the  action  brought  being  joint,  in  form 
and  effect,  it  could  not  be  maintained,  aSTtotbeiilg 

the 
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i8i^«       the  action  of  which  notice  had  been  given  t  which 
jiQj^^      must  tend  materially  to  embarrass  the  defendants, 
V'         and  render  exceedingly  difficult,  if  not  wholly  im- 
andoUien    practicable,  the  object  for  which  it  had  been  pro- 
vided, the  tender  of  sufficient  amends;  and  that, 
therefore,  the  plaintiff  should  be  nonsuited. 

Saturday,         Downcey^    Scarlett^   and  p^ichardson^   showed 
lot    ebruary.  ^^^^^     They  Contended,  first,  that  no  notice  was 
necessary  in  this  case,  because  the  trespasses  had 
not  been  committed  by  the  defendants,  acting  under 
the  Act,  but  in  violation  of  it,  as  they  were  ex- 
pressly restricted  to  the  line  prescribed,  in  passing 
over  the  plaint^'s  land.     They  were,  therefore, 
acting  colore  and  not  vtriute  officii -y  and  in  so 
doing,  they  were  not  entitled  to  the  privileges  or 
protection  of  the  Act.     In  the  case  of  Alcock  v. 
Andrews  (a)^  the  defendant,  a  constable,  so  acting, 
was  held  not  to  be  within  the  statute.     There, 
Lord  Kenyon  said,  the  distinction  was,  between 
the  extent,  and  the  abuse  of  the  authority.     But 
had  they  kept  within  the  line,    and  had  then 
done  an  injury  to  the  plaintiff's  house,  they  would 
have  been  entitled  to  notice.     A  constable  acting 
in  discharge  of  his  duty,  is  entitled  to  notice  of 
actions  to  be  brought  against  him ;  but,  if  acting 
out  of  his  district,  though  not  wilfully,  or  ntaldjidey 
he  loses  that  protection,  as  was  held  in  Blatcher  v. 
Kemp  (b J.    So,  also,  would  a  constable  who  should 

(a)  a.  Esp.  54a. 

(h)  1.  |L  Bl.  tfi  notii.-^MUUm  ▼.  Green,  5  East,  233. 

maliciously 
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maliciously  arrest  B^  having  a  warrant  against  A. 
Now  here  the  defendants  have  trespassed  out  of  the 
limits  within  which  they  were  directed  to  confine 
themselves,  and  have  thereby  forfeited  their  right  to 
notice.  Nor  could  there  have  been  any  mistake  of  the 
plan  to  be  pursued,  for  it  was  in  evidence,  that  they 
followed  neither  plan ;  and  the  Jury  found  that  they 
had  deviated  from  both,  and  that  after  repeated  notice^ 
As  to  the  difficulty  of  making  a  tender  of  amends, 
the  action  of  trespass  i&  joint,  and  several ;  and  each 
is  liable  for  the  trespass  of  the  rest.  This  action  must 
necessarily  have  been  brought  against  individuals, 
because,  as  a  Corporation,  the  Company  could  not 
be  sued*  Had  a  tender  of  amends  been  accepted^ 
it  would  have  destroyed  the  plalnti£P's  right  of 
action  -,  and  acceptance  by  him  of  such  tender  from 
one,  might  have  been  pleaded  in  bar  by  the  rest  ^ 
and  if  he  had  received  satisfaction  from  either  of 
the  others  afterwards,  it  would  have  been  a  fraud, 
and  the  money  paid  would  be  recoverable  by  action. 
Had  it  not  been  accepted,  then  the  question  woidd 
have  been,  whether  the  tender  was  sufficient.  This 
trespass  was  wilful,  and  aft;er  repeated  notice ;  and 
a  distinction  should  be  made  between  the  protection 
and  privilege  extended  to  public  men,  acting  offi- 
cially in  public  duties,  and  private  individuals,  pur- 
suing an  object  of  g^n  and  advantage.  In  the 
former  case,  the  construction  should  be  liberal  on 
the  part  of  the  defendant ;  in  the  latter,  the  incli- 
nation should  be  with  the  plaintiffi  Then,  as  to 
the  sufficiency  of  the  notice  given,  if  the  defendants 
should  be  held  to  be.  entitled  to  notice.  If  any  dif- 
ferenee  could  arise  from  joining  several  together. 
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in  this  action  of  trespass,  it  must  operate  in  favour 
of  the  defendants,  whose  advantages  are  enlarged, 
and  not  diminished,  by  such  a  mode  of  proceeding ; 
were  any  one  of  them  prejudiced,  indeed,  by  being 
sued  with  others,  the  argument  would  be  entitled 
to  some  consideration.  The  objection  would  have 
been  obviated,  if  all  the  defendants  had  be^  named 
in  the  addressing  part  of  the  notice ;  it  is,  there- 
fore, an  objection  to  the  heading  only,  and  merely 
formal.  To  try  the  sufficiency  of  this  notice  by 
analogy,  with  those  which  are  required  to  be  given 
by  the  24th  Geo.  II.  ch.  44.  Under  that  Statute, 
if  a  justice  of  peace  should  be  sued,  jointly  with  a  con- 
stable, after  notice  given  to  him  alone,  of  an  action 
about  to  be  brought  against  him,  the  notice  having 
complied  with  the  exigency  of  the  statute,  would 
be  good.  That  statute  did  not  contemplate  any 
distinction  between  joint  and  several  actions.  Had 
the  action,  indeed,  been  joint  against  four,  and  the 
trespass  had  not  been  proved  against  all,  that  might 
have  afforded  a  colourable  objection  ;  but  as  a  tres- 
pass proved  against  several,  is  a  trespass  in  each  and 
every  one,  the  joinder  of  the  defendants  cannot  be 
an  objection  to  svch  an  action  available  to  either; 
for  in  actions  of  trespass,  all  the  defendants  are 
principals,  and  each  is  liable  for  the  whole  damage 
proved. 


A  case  was  mentioned,  from  recollection,  of  an 
action  of  trespass  against  twD  persons,  for  sporting 
on  the  plaintiff's  lands,  one  of  whom  had  suffered 
judgment  to  go  by  default ;  and  damages,  assessed 
on  a  writ  of  inquiry,  hfid  been  recovered  against 

hiaXf 
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him,  which  the  other  defendant  pleaded  in  bar, 
and  was  held  a  good  plea.  It  was  contended, 
that  the  notice  which  had  been  given  was,  in  all 
other  respects,  most  full  and  explicit,  and  amply 
apprised  the  defendants  of  the  action  brought ;  and 
it  wad  finally  urged,  that  if  the  present  objection 
were  allowed  to  prevail,  the  plaintiff  would  lose  the 
benefit  of  the  verdict  he  had  obtained,  and  be  left 
without  remedy,  inasmuch  as  he  would  not  now  be 
m  time  to  resume  the  suit,  because  the  period 
limited  for  bringing  actions  on  this  Act  had 
expired. 

Clarke  and  Pollock^  F.  in  support  of  the  rule, 
contended,  that  notice  was  necessary ;  and  that  that 
which  had  been  given  was  insufficielit.  On  the  first 
pointj  they  took  a  distinction  between  acts  done  in 
virtue  of  the  Statute,  and  acts  done  in  pursuance  of 
it ;  submitting,  that  that  distinction  was  recognized 
by  the  Act ;  as  in  the  former  case,  the  remedy  given 
was  by  the  summary  intervention  of  a  Jury,  to  be 
summoned  for  that  pMpose  ;  and  the  plaintiffs  would 
then  have  had  no  right  of  action :  whereas,  in  the 
latter,  it  was  by  action,  wherein,  without  previous 
notice,  the  plaintiffs  liiustbe  nonsuited  on  the  trial. 
Nor  can  the  circumstance  of  the  caution  given  not 
to  deviate,  alter  the  nature  of  the  action,  or  deprive 
the  defendants  of  the  privileges  given  by  the  Act, 
for  any  thing  done  in  pursuance  of  it.  Then,  as  to 
the  sufficiency  of  the  notice. — So  strict  are  the  Acts 
in  that  respect,  that  on  an  action  commenced  against 
magistrates,  under  the  24th  Geo.  II.,  although  the 
notice  may  be,  in  all  respects,  sufficiently  fuU,  and 
efifectually  apprise  the  defendant  of  every  thing 
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1816.       necessary  to  furnish  him  with  the  means  of  defence, 

A  \R      y^^'  ^^  *^^  exact  address  of  the  attorney  be  not  en- 

V.         dorsed,  although  his  residence  be  well  known  to  the 

Morgan     defendant^  the  notice  would  be  bad.   The  substantial 
and  others  t 

objection  to  the  notice,  in  the  present  case,  is,  that 

it  is  not  a  notice  of  the  joint  action  brought ;  and,  un- 
less a  joint  action  be  not  distinguishable  from  a  sepa- 
rate one,  that  objection  is  valid.  Now  it  would  have 
been  clearly  fatal,  if,  after  notice  of  a  joint  action, 
they  had  brought  a  separate  one.  There  might  have 
been  both  joint,  and  several  trespasses,  committed  by 
each  and  every  one  of  these  defendants,  on  various 
occasions,  and  of  greater  or  less  magnitude ;  and 
how  could  they,  or  either  of  them,  tender  amends 
for  a  joint  trei^ass,  on  a  notice  of  an  action  in- 
tended to  be  commenced  for  a  separate  one  ?  They 
could  not  confer  for  that  purpose ;  for,  until  the 
declaration  was  delivered,  they  could  not  know  the 
ground  of  complaint,  ngr  who  were  to  be  joined  with 
them.  It  might  happen,  too,  that  an  individual 
might  conceive  he  had  a  good  defence  to  such  an 
action,  and  would  therefore  make  no  tender;  but 
finding  that  his  witnesses  are  joined  with  him  in  the 
suit,  he  then,  when  his  defence  is  taken  away  from 
him,  and  when  it  would  be  too  late  to  avoid  expense, 
might  be  disposed  to  tender  amends.  Had  each  of 
these  defendants  tendered  satisfaction  amounting  Ui 
the  whole  damage,  which  had  been  accepted,  they 
would  have  had  no  means  of  recovering  the  overplus, 
for  the  tender  would  have  precluded  them.  In 
this  case,  too,  an  argument  arises  from  one  of  the 
defendants  being  an  attorney,  who,  if  a  separate 
action  had  been  brought  against  him,  might  have 
availed  himself  of  his  privilege. 

'  Thomson, 


^ 


i 
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Thomson,  Chief  Baron.  We  are  certainly  not 
struck  with  the  answer  given  to  this  objection,  of 
want  of  sufficient  notice  of  the  action, — ^that  none 
was  necessary  to  have  been  given  in  this  instance ; 
for  I  incline  to  think,  that  the  defendants  may  be 
said  to  be  acting  in  pursuance  of  the  Act,  although 
they  may  have  so  far  deviated  from  the  line  of  the 
canal  prescribed  by  it,  as  to  render  themselves 
liable  to  this  action  of  trespass. 

Then,  the  question  which  remains  to  be  con- 
sidered is,  whether  the  notice  which  has  been  given 
is  snifficient  to  found  the  present  action,  and  has 
complied  with  the  terms  of  the  Act.  (here  his 
Lordship  read  the  ^i^th  section)  Now,  I  do  not 
understand  this  Act  as  requiring,  that  notice  shall 
be  given  of  the  nature  of  the  actioli  intended  to  be 
brought,  as  to  its  being  joint  or  several;  but  of  the 
^ause  of  such  action,  that  is,  what  it.  is  that  is 
charged  to  have  been  irregularly  done,  in  executing 
the  powers  of  the  Act.  There  is  considerable  in- 
accuracy in  the  expressions  used  in  this  section ; 
because  there  can  be  no  plaintifP  before  action 
brought,  neither  can  there  be  a  defendant. 

As  every  trespass  is  in  its  nature  joint  mid  separate, 
it  seems  to  me  not  to  be  necessary  to  give  notice 
of  a  joint  action.  If  it  were  necessary  to  give  notice 
to  every  person  intended  to  be  made  a  defendant 
'  in  the  action,  that  has  been  done  in  this  instance  ; 
and  this  notice  is,  in  its  terms,  fully  sufficient  to 
i^pprise  each  of  them  of  the  cause  and  ground  of 
the  actioDi  so  as  to  enable  them  to  have  tendered 
K  3  amends } 


Morgan 
and  otheri. 
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1816.-     iimends ;  and  if  any  one  of  them  had  made  a  satis- 
AoAR       factory  tender,  whether  it  had  been  accepted  or  not, 
^'         that  might  have  been  insisted  on  in  exoneration 
and  others,    of  all  the  rest,  when  the  joint  trespass  had  been 
proved ;  just  as  effectually  as  a  recovery  against  one, 
might  have  been  pleaded  in  bar  to  the  action,  with 
the  proper  and  common  averments,  that  the  tres- 
passes alleged  to  have  been  committed  were  one 
and  the  same. 

I  was  of  that  opinion  at  the  trial ;  aad  though 
much  research  and  ingenuity  have  been  employed 
on  the  behalf  of  the  objection,  in  the  discussion,  I 
still  remain  of  the  same  opinion. 

Graham,  Baron^  concurred.  The  notice  was 
certainly  necessary ;  and  notwithstanding  the  diffi- 
culties objected  by  the  defendant's  counsel,  with 
much  ingenuity,  but  which  I  think,  for  the  moi^t  part, 
rather  imaginary  than  real,  I  am  of  opinion,  that 
that  which  has  been  given  in  this  case  was  sufficient. 
The  view  of  the  Legislature  in  requiring  it,  is  the 
true  criterion  of  its  sufficiency,  which  was,  that  an 
opportunity  might  be  afforded  of  tendering  amends 
before  action  brought.  Now  there  was  no  danger 
of  the  defendant's  mistaking  the  object  of  this 
notice,  as  has  been  suggested ;  nor  could  they  have 
thought  that  it  was  an  action  intended  to  be  brought 
for  individual  damages ;  and,  at  least,  the  notice 
might  have. set  them  to  make  the  due  inquiries. 

Wood,  Baron.  TTie  two  questions  here  are, 
1st,  whether  any  notice  was  necessary;  and  2dly, 
whether  that  which  has  been  delivered  is  sufficient. 

3  On 
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On  the  first,  I  give  no  opinion,  because  I  think  that  1816. 
the  notice  is  sufficient.  In  all  cases  of  trespass,  Agar 
the  action  is  joint  and  several,  and  the  plaintiff  is  v- 

not  obliged  to  confine  himself  to  trespasses  com-  and^others. 
mitted  individually  ;  for  the  act  of  one  is  the  act  of 
all,  and  the  act  of  all  is  the  act  of  each.  Then,  the 
language  of  this  notice  is  sufficiently  explicit ;  it  is, 
'  I  give  you  notice,  that  I  shall  commence  an  action 
^  against  you,'  and  it  may  meap  either  alone  or  with 
others.  As  to  the  danger  of  the  plaintiff's  receiving  ' 
a  two-fold  satisfaction,  one  cannot  suppose  that  fuch 
a  thing  could  happen  from  separate  tenders;  and  if 
they  were  all  to  tender  satisfaction,  the  plaintiff 
would  have  no  right  to  accept  it.  A  tender  by  one, 
if  accepted,  would  be  a  satisfaction  for  all ;  and  it  is  a 
frequent  plea,  that  the  trespass  was  committed  with 
€>thers,  who  have  made  satisfaction.  You  could  not 
plead  the  not  joining  of  others,  in  abatement. 
Therefore,  I  think,  the  notice  is  good.  The  same 
notice  has  been  given  to  every  one  of  the  defen- 
dants^ and  is  therefore, 'in  effect,  a  joint  notice^  be- 
cause you  might  give  in  evidence,  joint  trespasses 
in  an  action  founded  on  it. 

Richards,  Baroih  of  the  same  opinion.  I  am 
materially  guided  by  the  consideration,  that  a  con- 
staUe  may  be  joined  in  an  action  against  a  justice 
of  peace>  (who  is  entitled,  under  the  24th  Geo.  II., 
to  notice  of  the  writ  and  cause  of  action),  although 
the  intention  of  joining  the  constable  be  not  ex- 
pressed in  the  notice. 

Rule  discharged. 

K  4  Hopkins 
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Same  Day.  tt  -n 

^ ^r— -^  Hopkins  v.  Barnes. 

The  question  AN  Order  had  been  obtained  by  Abbott,  last 
tionment'of  Trmti/Term,  calling  on  the  plaintiff  to  show  cause, 
costs  between  ^hy  the  master  should  not  review  his  taxation  of 
defendant,  on  the  plaintiff's  costs,  in  this  cause ;  and  allow  the 
the  several      defendant  costs  for  his  briefs,  witnesses,  &c.  upon 

issues  in  tres-  '  '     ^  ^ 

pais,  quare  the  issucs  wliich  had  been  found  for  him,  and 
gU^xiot  deduct  them  from  the  amount  of  the  costs  which  had 
ri**llt^o7"wa     ^^^^  allowed  to  the  plaintiff. 

by  prescrip- 

grant^and  The  actiou,  which  had  been  tried  before  a  special 
^Ae^'nTexir'  ^^^'  at  the  Summer  Assizcs  at  Gfowce^fer,  in  1806, 
njiam,  on  was  trespass,  for  breaking  and  entering  the  plaintiff's 
sions,  and  for  close,  and  damaging  the  fences.  The  defendant 
otber^ur.  jj^  pleaded  the  following  several  pleas  :  1st,  not 
ist  and  3d  guilty ;  2dly,  a  justification  of  a  right  of  way, 
new^assign-  ^  ^Y  prescription ;  and  3dly,  a  grant  of  the  road. 
mcnt  (as  to     The  plaintiff  took  issue  on  the  plea  not   guilty, 

slight  trespass  *■  ,  *■  . 

only)  being  traversed  the  two  special  pleas,  and  new  assigned, 
P^i^ntiffP**^  ^'^traviqm  :  on  which  issue  vfss  joined.  The  Jury 
and  the  2d  found  for  the  plaintiff,  on  the  plea  of  nbt  guilty  j 
otherques-  for  the  defendant,  on  the  first  plea  of  justification ; 
Sew'ass'igSl^  •  ^^r  *h^  plaintiff  on  the  grant  of  road  ;  and,  on  the 
nient,  for  the  ncw  assignment,  for  the  plaintiff,  as  to  trespass  by 

defendant, —       ,  .  ,  _.  ^  _,  ,/» 

having  been,  sliecp.  With  4a.  damages,  and  4a.  costs;  and  for 
before  Oie"^^^  the  defendant,  on  the  rest  of  the  new  assignment. 

Court,  who 

took  time  to  consider  it:  it  was  decided,  that  the  defendant  was  only  cntil;led  to 
the  disallowance  to  the  plaintiff,  of  the  costs  of  the  issues  found  for  him,  (the 
defendant),  and  was  not  entitled,  beyond  that,  to  have  the  costs  of  those  issues 
deducted  from  the  costs  allowed  to  the  plaintiff,  which  latter  object  was  what  was 
ioiight  by  the  present  motion ;  and  that,  although  the  plaintiff  traversed  the  dcfen- 
ihTti\  plea,  or  the  right  of  way:  the  Court  considering  itself  bou^d  by  the  long 
ciublishcd  practice  of  the  Court  of  King's  Bench  in  such  cases. 

On 
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On  the  taxation  of  plaintiff's  bill  of  costs,  the  ]!^]Sl. 

master  disallowed  the  plaintiff,  costs  of  the  issues    „ 

■I    /•       3  •       1    %•  HoPKlHf 

found  for  the  defendant,  including  a  rateable  pro-         v. 
portion   of  the  charges  for  briefs,  fees,  and  sub-     Barnes. 
poenaing  witnesses  ;  but  refused  to  allow  the  defen- 
dant costs  on  the  issues  found  for  him. 

Abbott^  on  obtaining  this  rule,  had  submitted, 
that  as  the  practice  in  the  other  Courts  differed, 
and  the  question  had  never  been  decided .  here, 
where  it  therefore  remained  doubtful,  it  was  open 
to  him  to  make  the  present  motion.  He  urged, 
also,  that  as  the  application  had  great  appearance 
of  reason  on  its  side,  arising  from  an  apparent  hard- 
ship in  what  was  usually  done  in  similar  cases,  and 
had  been  adopted  in  this ;  (although  that  ptiight  per- 
haps be  consistent  with  the  practice  of  the  other 
Courts,  at  least  so  far  as  to  justify  the  Deputy 
Clerk  of  the  Pleas),  this  Court  might,  therefore, 
think  the  defendant  entitled  to  the  rule,  that  the 
question  may  be  brought  fairly  forward. 

The  plaintiff,  it  was  observed,  had  compelled  the 
defendant,  by  traversing  the  right  of  way  by  prescrip- 
tion, to  bring  his  witnesses  to  prove  his  right  at  the 
trial ;  although  that  might  and  ought  to  have  been  ad- 
mitted. Therefore,  the  defendant  ought  to  have  the 
costs  of  that  issue  found  for  him.  The  verdict,  on  the 
second  plea,  of  justification,  was  found  forthe  plaintiff, 
merely  because  it  was  inconsistent  with  the  former 
plea.  On  the  new  assignment,  the  plaintiff  obtained 
a  verdict,  only  for  a  trifling  trespass  by  sheep,  but  that 
verdict  had  no  reference  to  the  right  of  way  claimed } 
and  the  evidence  of  the  fact  was  a  surprise  on  the 

defendant: 
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1816^    ^  defendant :  but  on  the  rest  of  the  new  assignment, 
Hopkins     *^^  Jury  found  for  the  defendant.  The  piain  question 
'  V*         in  the  cause  certainly  was,  the  right  of  way,  and 
Barn£«.     ^^  ^^^^  ^Yie  defendant  succeeded.     The  trespass  by 
sheep  was  quite  collateral.      The  plaintifi^  there- 
fore, was  not  entitled  to  judgment  on  the  whole 
record  (a). 

There  are  several  cases  on  the  point,  in  both  the 
other  Courts;  those  in  the  Common  Pleas  are  in 
favour  of  the  defendant,  while  those  in  the  King's 
Bench  are,  perhaps,  rather  the  other  way.  The 
first  case  in  the  Common  Pleas,  is  that  of  Brooke 
T.  WiUet  (bjy  where  the  defendant  had  pleaded  a 
prescription,  for  common  for  twenty  sheep,  on  the 
locus  in  qtio,  and  common  by  cause  of  vicinage. 
The  first  issue  was  found  for  the  plaintiff;  the  second 
for  the  defendant ;  and  it  was  moved,  that  the  costs 
of  the  issue  found  for  the  defendant,  might  be  de- 
ducted from  the  costs  of  that  found  for  the  plaintiff, 
and  also  from  the  plaintiff's  general  costs  of  the 
cause,  to  which  the  first  issue  entitled  him.  And 
the  Courts  afl^r  tidying  time,  observed,  that  it  not 
being  the  settled  practice  in  the  King's  Bench  to 
confine  the  statute  of  4th  Anne  to  the  costs  of  the 
pleadings  in  all  cases,  decided,  that,  on  the  wordi 
and  spirit  of  the  statute,  and  on  principles  of  jus- 
tice, the  defendant  was  entitled  td  the  costs  of  the 
issue  found  for  him,  and  not  to  the  costs  of  the 
pleadings  alone.  That  case  was  afterwards  con- 
firmed by  that  of  VoUam  v.  Simpson  (c).  The 
of  Martin  v.   Vallance  (d),  and  those  on 

Ca)  11  East,  263.  (not  cited).        (bj  a  H.  Bl.  435- 
(ej  s  B.  and  P.  568.  (dj  1  Esart,  350. 

which 
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which  that  was  founded,   will  perhaps,  be  relied       ^^^^' 
on  for  the  plaintiff;  but  there  are  distinguishing    Hop|^i„g 
circumstances  in  the  cases.— No  part  of  the  issue         v. 
on  the  new  assignment  was  there  found  for  the     ^^^^'^^ 
defendant ;  and  even  then,  the  master  had  ileducted 
tlie  costs  of  the  issue  found  for  him,  and  the  only 
reason  given  for  the  decision  in  that  motion  was, 
the  settled  practice.   It  was  moved,  in  that  case,  too, 
that  the  plaintiff  should  have  no  more  costs  than 
damages ;   now  all  that  is  sought  by  the  present 
application  is,  that  the   costs  of  the  issue  found 
for  the  defendant,  might  be  deducted  from  the  costs 
allowed  to  the  plaintiff,  on  the  issues  found  for 
him. 

The  Court  having  granted  a  rule  to  show  cause, 
on  wluMb  had  been  thus  urged, 

Tauntofif  W.  E.  and  PuUer,  now  showed 
cause ;  grounding  their  opposition  to  the  rule 
on  the  long  settled  practice  on  such  occasions, 
in  the  Court  of  King's  Bench,  first  determined 
in  the  case  of  Asser  v.  Finch  fejy  then  in 
Higgins  V.  Jennings  (f)\  and  acted  on  in  all 
the  subsequent  cases,  down  to  that  of  MarHu 
y.  VaUance^  and  which  are  there  cited.  Those 
cases  are  precisely  in  point,  against  the  present 
application.  Here  the  master  taxed  the  plaintiff 
his  full  costs,  deducting  the  costs  of  the  issue, 
found  for  the  defendant.  The  word  deducted, 
there,  which  has  been  noticed  on  the  other  side, 

(ej  9  Ler.  234.  (f)  s  Lord  Baym.  1444. 

does 


Barnes. 
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1816.  does  not  imply,  that  they  were  deducted  from  the 
HopKjNi  ^^^  allowed  the  pkintiff,  but  from  the  general 
o.  costs  in  the  cause.  Those  cases  go  to  establish  a 
rule,  that  where  a  plaintiff  succeeds  on  a  new  as- 
signment, he  will  be  entitled  to  full  costs,  though 
the  issue  on  the  defendant's  plea  of  justification 
may  be  found  for  him.  It  is  quite  sufficient  to 
entitle  the  plaintiff  to  general  costs,  that,  on  the 
trial,  he  so  far  succeed  as  to  establish  his  right 
to  bring  the  action ;  and  that  he  does,  by  obtaining 
a  verdict  on  any  part  of  the  new  assignment.  Such 
appears  to  be  the  result  of  the  case  of  Porter  v. 
Starvway  (g)^  where  costs  were  refused  to  the 
defendant,  on  the  express  ground,  that,  there  having 
been  separate, issues  joined,  and  tried,  on  different 
parts  of  the  plaintiff's  demand,  on  one  of  which  he 
obtained  his  success  on  that  issue,  that  should  be  Con- 
sidered sufficient  to  prevail  against  the  defendant's 
application  for  costs.  (A  note  of  a  case  of  Cassin  y. 
Hassel  was  cited,  as  an  instance  in  this  Court  of  the 
same  course  of  taxation  having  been  adopted  before.) 
It  is  a  common  practice  with  pleaders  not  to  plead 
to  a  hew  assignment,  and  to  allow  a  verdict  to  be 
taken  against  them  for  nominal  damages,  which  was 
not  done  here.  The  cases  which  have  been  cited  of 
the  practice  of  the  Common  Pleas,  in  favour  of  the 
application,  were  both  cases  in  replevin,  wherein  costs 
are  given  to  the  defendant  by  the  statute.  There 
have  been  many  cases  hi  both  the  other  Courts,  not 
depending  on  the  statute  of  4th  Arme^  ch.  16,  where, 
there  Being  several  counts  in  a  declaration,  on  one  of 

(g)  5  East,  s6i. 

which 


HILARY  TERM,    56  GEO.  III.  I4I 

vrhioh  only  the  pl&intiff  has  obtamed  a  verdict,  it       1816; 
bas  been  decided,  that  the  defendant  shall  not  have    Hopkimi 
the  costs  taxed  in  his  favour,  on  such  counts  as  shall         v- 
have  been  found  for  him.      On  the  whole,  the       ^***»* 
application  for  this  rule  being  an  attempt  to  found 
a  new  practice  in  this  Court,  contrary  to  that  esta^ 
blished  in  the  others,  it  ought  to  be  disichai^ed. 
It  might  otherwise  happen,  that  a  plaintiff  succeed- 
ing in  part,  at  the  trial,  might  ultimately,  by  the 
practice  now  contended  for,  have  costs  to  pay  to 
the  defendant. 

Abbott  admitted  the  practice,  as  to  costs  on  the 
several  counts  in  a  declaration;  but  contended,  that 
^at  ought  not  to  be  extended.  It  induced  a 
hardship,  and  that  was  a  consideration  favourable 
to  the  present  application,  against  which,  this  Court 
had  never  yet   decided,   whatever  might  be  the  * 

course  of  taxation  adopted  by  the  Master  in  his 
office. 

[The  Deputy  Clerk  of  the  Pleas,  on  being  re- 
ferred  to,  said,  he  had  followed  what  he  considered 
as  being  the  usage  in  the  King's  Bench.J 

This  motion  does  not  raise  the  question,  whether 
the  defendant  is  to  be  allowed  costs  at  all ;  that  has 
been  done,  and  what  is  now  prayed  is,  that  the 
defendant's  costs  on  the  issues  found  for  him,  may 
be  deducted  from  the  amount  of  the  plaintiff's 
costs,  taxed  against  the  defendant.  The  damages 
recovered,  were  only  ^d.  Yet  the  defendant  does 
not  ask,  that  the  plaintiff  may  have  no  more  costs 

than 
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1816.       than  damages,  on  that  account.     The  breadth  of 
""^^^^^  the  road  has  not  been  certified  to  have  been  brought 
V.  in  question  at  the  trial;  nor  in  fact,  was  it  so. 


Barnes. 


[Wood,  Baron.  Suppose  the  expenses  of  your 
witnesses,  &c.  to  prove  your  issue  at  the  trial,  had 
amounted  to  a  larger  sum  than  has  been  allowed 
for  the  plaintiflTs  costs,  would  the  plaintiff  have 
had  to  pay  the  defendant  extra  costs  ?] 


We  should,  in  that  case,  have  asked  only  for  so 
much  as  would  have  balanced,  the  plaintiff's  costs.  j 

But  it  would  be  no  answer  to  such  an  application  as  1 

this,  if  well  founded,  that  a  defendant  should  not 
have  his  costs  to  the  amount  of  those  taxed  for  the 
plaintiff,  as  far  as  they  might  go,  because  the  costs, 
as  taxed  for  him,  (the  defendant),  amounted  to  a 
greater  sum. 

The  cases  in  the  Common  Pleas  cited  for  the 
defendant,  were,  it  is  true,  cases  of  replevin  ;  but 
the  Court  did  not  proceed  wholly  on  the  statute,  as 
appears  by  the  case.  And  the  cases  quoted  for  the 
plaintiff  have  all  been  decided  on  the  principle,  that 
costs  ought  to  be  commensurate  with  success,  and 
that  is  all  that  is  applied  for  by  the  present  motion ; 
but  whatever  may  be  said  to  be  the  practice  else^ 
where,  if  there  be  justice  in  this  application,  this 
Court  may,  without  regard  to  the  usage  of  the  other 
Courts,  (especially  where  they  are  not  uniform), 
make  this  rule  absolute. 

The  Court,  intimating  that  they  thought  the 
reason  of  the  case  in  favour  of  the  defendant's 

application^ 
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application,  ordered  the  rule  to  stand  over ;  directing 
inquines  to  be  made,  in  the  mean  time,  as  to  the 
course  of  practice  adopted  in  such  cases  by  the 
other  Courts. 

The  Master  having  now  reported,  that  the  taxation       Monday, 
which  had  been  ak-eady  adopted  by  him,  consisted    '^^^J^^^^ry- 
with  the  practice  of  the  Court  of  King's  Bench  j  it 
was  therefore  ordered,  that  the  rule  should  be  dis- 
charged. 

Rule  discharged.    . 


An   application  was  made  for  a  rule  to  show  ThcCoHrt 
cause,   in  a  matter  now  pending,  but  the  Court  ^^^SiSt°a 
refused  to  hear  the  motion ;    for  they  said,  that  ™J«  *<>  •^ow 
they  would  not  grant  such   a  rule  on  the  last  last  day  of 
day  of  the  Term,  as  it  must  operate  to  stay  pro-  ^id^o^^tc 
ceedings.  *o  »?y  p^o- 

°  -  ceedings. 

[BiUsittbi 


M*PhEDRON  t;-  FiTHERINGTON. 

^  Same  Day. 

1)AUNCEY  applied  for  a  rule  to  show  cause,  Anoidcrwiii 
why  the  proceedings  on  the  bail-bond,  assigned  in  SiS5m>- 
thii  cause,  should  not  be  set  aside,  and  be  stayed  g^^^  for  on 
in  the  mean  time.    In  consequence  of  what  fell  of Tenn,to^et 
from  the  Court,  in  the  preceding  case,  he  stated,  S?;^?^ 

ingsona 
kdl-bond  attigned,  if  the  motion  could  not  have  been  nude  before. 

that 
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1B16.       that  the  application  could  not  have  been  made  before 
M«PHBDRoif  this  day.     The  motion  was  founded  on  the  fact  of 
"^^         the  bail  having  justified  before  the  assignment  of  the 
FiTHEwuG-  i^^ji  jj^j^^ .  ^^  the  Court  granted  the  motion. 


Same  Day. 

^ — ^ 

The  Court 
will  grant  an 
injunction  to 
stayproceed- 
inn  at  law, 
bmreanswer, 
even  where     , 
the  defendant 
havine  ob- 
tained time 
for  the  return 
of  a  Commis- 
aion  sent 
abroad  to  take 
the  answer,  is 
not  in  con. 
tempt  for  not 
puttmg  it  in, 
if  it  is  >hown 
that,  in  conse- 
quence of  the 
necessary  in- 
termediate 
delay,  the 
action  at  law 
would  be  tried 
before  the 
expiration  of 
the  time  al- 
lowed for  its 
return. 


Parnell  V.  Nesbitt. 

The  plaintiff  (an  orange-merchant)  had  agreed 
to  piurchase  of  the  defendant,  (a  planter  of  fruit 
for  exportation,  residing  in  the  island  of  St.  Mi- 
chaeFs),  2,000  boxes  of  oranges,  at  market-price  ; 
and,  in  consequence,  a  cargo  of  850  boxes  were 
sent  from  thence  to  London^  consigned  to  the 
plaintiff. 

On  receipt  of  the  invoice,  the  plaintiff  found  that 
the  defendant  had  charged  for  the  said  cargo  at 
the  rate  of  245.  per  box ;  the  current  price  in  the 
island,  at  that  time,  being,  as  the  plaintiff  stated, 
only  155.  a  box  \  and  he,  therefore,  refused  to  ac- 
cept the  defendant's  bill  on  him  for  the  amount, 
( 1,020 /.)>  of  which  he  gave  notice  to  the  defen- 
dant's agents  in  London^  whom  he  requested 
to  take  the  cargo,  tendering  them  the  bill  of 
la^ng.  They  having  refused  either  to  receive  the 
oranges  (NT  reduce  the  price,  the  plaintiff  gave  them 
notice,  that  he  would  take  the  oranges,  to  prevem^ 
their  total  loss,  without  prejudice* 


In 


Parnsll 

V. 
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In  the  mean  time,  the  defendant  brought  an  ^g^g 
JEu^tion  at  law,  to  recover  the  amount  so  charged  by 
him  for  the  cargo;  to  which  the  plainti£P pleaded, 
and  afterwards  filed  a  bill  in  this  Court,  to  restrain  Nesiitt. 
further  proceedings  in  the  action,  and  for  a  disco- 
very, and  general  relief.  To  that  bill  the  defendant 
had  appeared ;  and  had  obtained  an  order,  for  a 
commission  to  go  out  to  St.  Michaels  to  take  his 
answer,  with  three  months  time  allowed  for  its 
return. 

Stephens  now  moved,  on  an  affidavit  of  the  above 
facts,  for  an  injunction.  He  stated,  that  the 
defendant  having  obtained  an  allowance  of  three 
months  time  for  the  return  of  the  commission,  the 
suit  at  law  which  was  pending  would  come  on,  in 
course,  in  the  mean  time ;  and,  therefore,  unless 
the  plaintiff  should  obtain  the  order  for  an  injunc- 
tion, now  applied  for,  the  object  of  his  bill  would 
be  frustrated,  and  the  plaintiff  would  then,  per- 
haps, be  placed  in  the  disadvantageous  situation  of 
having  a  verdict  found  against  hun,  in  the  mean 
time,  greatly  to  the  prejudice  of  his  suit  in  this 
Court. 

The  plaintiff  was  not  in  contempt  for  want  of 
answer,  because  the  order  had  extended  the  time 
usually  allowed  for  putting  it  in,  which  had  de- 
prived the  plaintiff  of  the  usual  ground  for  the 
present  motion. 

The  Court  said,  that  this  was  certainly  a  case 

altogether  new ;  but  they  thought  the  application 

VOL.  n.  L  founded 
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^^^^-  ,  founded  on  good  reason,  and  therefore,  (the  bill 
Farnell  praymg  relief,  and  there  having  been  an  affidavit  of 
^  ^'         meiita  filed),  they  ordered  the  injunction. 

MiMion  granted. 


THE  END  OF  HILARY  TERM. 
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Sittings  after  Hilary  Term, — 56  Geo.  III. 
GRAY'S-INN  HALL. 


i3i6. 


Graves  v.  Houlditch  and  others.  Ui>ndag, 

f6th  February. 

The  facts  on  which  the  present  motion,  for  an  An  injunction 
injunction  to  stay  proceedings  at  law,  was  founded,  r,!in"J5^Q 
as  disclosed  by  the  bill,  (which  had  been  filed  for  restrain  a  de- 
ft discorery),  were,  that  Captain  JVallace^  having  taking  out™ 
won  a  sum  of  money  at  play,  from  a  gentleman  a^uT^^JIit** 
of  the  name  of  Neville^  drew  a  bill  on  him  for  being  suffered 
500/.,  and  prevailed  on  the  plaintiflF  to  endorse  a««made**" 
it.      fFallace    afterwards    paid    it   to  Houlditch  ^y  bin,  and 

^  answer  tbaf 

and  Co.,  who  sued  the  plaintiff  on.  the  bill,  but  the  bill  of 
failed  in  the  action,  which  was  in  the  Court  of  w^hiirt^^c^*^ 

action  bad 
been  brought,  was  given  in  consideration  of  defendant's  delivering  up  a  former 
bill,  which  had  been  endorsed  in  consideration  of  a  gaming  debt. 

VOL.  n.  M  King's 


HOULDITCH 

and  othen . 
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^^^6-       King's  Bench,  on  the  defence,  that  it  had  been 
Graves     accepted  in  consideration  of  a  gambling  debt ; — that, 
V.  afterwards,  the  plaintiff  accepted  another  biU,  in 

favour  of  the  defendants,  on  their  undertaking  to 
give  up  the  former  one  for  the  same  sum  and  in- 
terest, and  for  no  other  consideration.  The  answer 
admitted  the  material  facts  of  the  bill;  and 
alleged,  that  Wallace  having  become  indebted  to 
defendants,  in  their  business  as  coachmakers,  paid 
them  the  first  bill,  which  they  believed  to  be  en- 
dorsed without  consideration ;  and  that,  after  their 
failure  in  the  action,  the  plaintiff  expressed  his 
regret  that  it  had  not  been  paid,  as  he  owed 
Wallace  money,  and  accepted  the  second  bill,  for 
565/.  135.  6rf.,  drawn  by  the  defendants  for  the 
said  Captain  Wallace^  and  that  the  first  was  de- 
stroyed ;  but  denied  that  it  was  given  in  lieu  of  the 
former  bill,  or  that  they  knew  whether  plaintiff 
ever  received  any  consideration  for  accepting  that 
bill^  and  alleged,  that  they  had  commenced  an 
action,  and  had  recovered  judgment. 

Under  these  circtimstances,  Martin  moved  for 
an  injunction  to  restrain  the  .defendants  from  suing 
out  execution ;  but 

The  Court  were  of  opinion,  that,  but  for  judg- 
ment having  been  suffered  by  default,  (as  was  the 
case),  the  plaintiff  would  have  had  the  same  defence 
at  law  on  this,  as  on  the  other  bill ;  and  that,  there- 
fore, he  had  now  no  equity. 

Motion  refused ;  but  no  costs  given* 
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Parnell  v.  Nesbitt-  ^Ir^ry. 

DAUNCEY  moved,  on  the  part  of  the  defen-  The  Couit 
dant,  that  the  plaintiff  might  be  ordered  to  bring  Tplaintiff/  ^^ 
into  Court  the  sum  of  1,020/.,  in  the  pleadings  ^^n'^g^*^^^". 
mentioned,  or  such  other  sum  as  the  Court  should  junction  to 
think  proper, '  in  trust,  in  this  cause.  ing^ItTaw^on 

a  bill  filed Vor 

This  was  the  cause  in  which  a  motion  had  been  by* "hich'he 
made,  last  Hilary  Term,  for  an  injunction  ^a J ;  seeks  to  esta- 
and  the  circumstances  under  which  this  application  of  the  goo<is 
was  made,  are  stated  in  the  report  of  that  motion,    ar^much ^*** 

greater  price 

It  was  submitted,  that  as  the  plaintiff  had  taken  ajj^ed^on"!!! 
the  fruit,  and  had  obtained  an  injunction,  which  ^?  pay.  even 

•       1 1  '         1        1   /•      :i  /•  .  _       the  price  <w- 

would  prevent  the  defendant  from  recovenng  the  kn9wUdgtd 
value,  whatever  that  might  be,  for  some  time,  at  [nto\:w!rt,  t© 
least,  he  ought  to  pay  into  Court,  for  the  security  aWde  the  re- 
of  the  defendant,  the  sum  charged  for  the  goods  4  action, 
or,  if  the  Court  should  think  that  sum  too  much  to 
ask.  for,  under  the  circumstances,  that  the  defendant 
should  be  ordered  to  pay  into  Court,  the  money 
which  he  had  himself,  by  his  bill,  admitted  the 
goods  to  be  worth,  and  which  he  had  offered  to  pay 
for  the  cargo. 

Stephens  opposed  the  application.  He  insisted, 
that  an  order  for  paying  money  into  Court,  on 
having  obtained  an  injunction,  was  never  granted 
but  in  cases  where  the  sum  proceeded  for,  had  been 
found  to  be  due  by  a  verdict  at  law.  If,  when  the 
injunction  is  dissolved,  and  the  action  tried,  the 

(a)  Vide  ante,  p.  144. 

ii  2  plaintiff 


V. 

Nbsbitt. 
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plaintiff  at  law  should  recover,  the  plaintiff  in  equity^ 
Parnsll  will  be  obliged  to  satisfy  that  verdict,  before  he 
can  take  the  money  out  of  Court  again,  if  the 
Court  should  not  then  be  sitting ;  so  that  he  would, 
in  that  case,  have  to  pay  it  twice  over.  His  on* 
ginal  engagement,  too,  was  to  pay  by  a  bill  at  sixty 
days ;  it  would,  therefore,  be  altering  the  nature  of . 
the  contract.  In  this  case,  the  plaintiff  has  only 
taken  the  goods  with  a  view  to  prevent  their  irre- 
parable loss  to  all  parties,  and  that  with  a  protest 
against  being  bound  by  that  act ;  and  if  the  defen- 
dant recover  in  the  action,  it  will  only  be  the  amount 
of  the  clear  produce  of  the  sale  of  the  fruit. 

Dauncey.  The  admission  of  the  smaller  sum 
being  due,  and  the  offer  to  pay  so  much,  the 
plaintiff  having  possession  of  the  goods,  places  the 
defendant  in  the  same  situation  as  if  he  had  reco- 
vered a  verdict  at  law,  when  it  is  admitted  he  would 
have  been  obliged  to  have  paid  the  money  into 
Court ;  and  the  inconveniences  now  complained  of 
are  no  more  dian  he  would  have  been  put  to  in 
that  case. 

[[Richards,  Baron.  Does  a  Court  of  Equity 
ever,  where  it  is  not  made  one  of  the  terms  which 
induce  the  Court  to  assist  him,  order  the  plaintiff 
to  pay  money  into  Court  ?  The  plaintiff  may  alter 
his  case  to-morrow.] 

[Graham,  Baron.  The  plaintiff  is  rectus  in 
Curidy  and  seeks  nothing  of  the  Court.] 

Per  Curiam. 

Motion  refused,  with  Costs. 

The 
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Tlie  K1N6  V.  Mares.  nursdajf, 

t9th  Fthruary. 

-» y  * 

On  Extent  in  aid  of  Gardner.  Saturday, 

3d  February. 

O  fVE  N  had  this  day  obtained  a  rule  to  show  cause,  creditors  of  a 
why  the  extent  issued  in  this  .case,  and  all  the  pro-  defendant  in 

T  1  1       11         1  •  1         •  T_  extent  maid, 

ceedings  thereon,  should  not  be  set  aside,  with  costs ;  have  not  such 
and  that,  in  the  mean  time,  all  further  proceedings  the  property* 
should  be  stayed.    It  was  mored,  on  the  ground  that  a.'  to  entitle 

-  /.I  .  thtm  to  move 

the  prosecutor  of  the  extent  was  a  person  not  m  a  to  set  it  aside 
situation  to  employ  the  prerogative  process  in  his  neVtl'tho^gh 
behalf,  according  to  his  own  description  of  himself,  i^^^^}^  >?  the 
in  his  affidavit  to  ground  the  extent  y  which  stated  the  defendant, 
merely,  that  he  being  a  brewer ^  was  indebted  to  his  '^J^^^\^J 
Majesty  in  the  sum  of  900/.  for  excise  duties,  pay-  judgment. 
able  in  respect  of  beer  made  between  the  23d  day  .  An  extent 
of  August   then  last  and  the    16th  November.  Ihe^'bod^of  a 
That  Joseph  Mares,  of  Stow4n4he-Wold,  in  the  ^^f^n^^.n^  ^ 

•'^  .  may  be  issued, 

county  oiGloticester,  was  indebted  to  deponent  in  the  although  not 
sum  of  222/.  95.  6rf.,  the  balance  of  accounts  for  opeil^^Court!'^ 
goods  sold  and  delivered  at  various  times,  between  Aruieob- 
the  18th  May  then  last  and  1st  November  then  tajnedtoset 
instant ;  that  said  debt  was  bond  Jide  due  to  him,  tent  in  aid,' 
and  not  in  trust,  and  had  not  been  sued  for  in  any  'a^^^^^e"  *^ 
other  Court ;  and  that,  unless  a  more  speedy  method  served  on  the 

«  ,n  !•  /«  !•  Ill  Crown  ofEcen 

than  the  ordinary  course  of  proceedings  be  had  of  the  depart- 

ment  of  toe 
Kevenue,  to  which  the  prosecutor  of  the  extent  is  indebted,  to  give  them  an  oppor- 
tunity of  coming  before  the  Court. 

If  a  party,  proceeding  by  extent  in  aid,  on  such  a  debt  due  to  the  Crown  as  does 
not  authorize  that  process,  be  at  the  same  time  really  a  debtor  by  bond  also,  that 
does  not  operate  to  remove  the  objection. 

An  extent  will  not  be  set  aside  for  irregularity,  unless  the  person  objecting  apply 
before  the  sade,  under  a  vn^&tmi  exfonasai  the  effects  which  have  been  levied. 
The  rule  to  claim  is  not,  ptr  //,  notice  of  the  intended  sale. 

M  3  against 
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1816.^       against  said/,  ilf.to  recover,  &c.  the  same  would  be 

The  KiKo    ^^  danger  of  being  lost,  whereby,  &c.     From  that 

v:         affidavit  it  appeared,  that  the  prosecutor  was  only 

MARES,     indebted  to  the  Crown  in  a  manner  in  common 

with  almost  every  other  subject,  and  not  in  any 

special  character,  as  Collector  or  Receiver  of  the 

Revenue,  or  otherwise  entitling  him  to  this  Crown 

process. 

Affidavits  of  the  defendant,  and  of  George 
Banaster^  one  of  his  principal  creditors,  were  also 
put  in.  The  defendant's  affidavit  stated  the  issuing 
of  the  extent  against  his  bodjfy  lands,  and  tenements, 
goods  and  chattels,  and  that  the  Sheriff*  of  the 
county  of  Gloucester  had  put  his  bailiff*  in  possession 
of  the  defendant's  goods  and  chattels,  for  the  debt ; 
that  it  was  due  for  beer  sold  to  defendant  only,  and 
not  for  any  debt  due  to  his  Majesty ;  and  that  he 
was  indebted  to  Vernon  and  Banaster^  of  Tewkes- 
bun/y  wine' merchants,  in  the  sum  of  104/.  175.  3^., 
for  wine  bought  of  them  long  before  the  issuing  of 
the  extent.  ,  The  affidavit  of  Banaster  confirmed 
the  last  statement,  and  that  their  debt  remained 
unpaid  and  unsecured ;  and  proceeded  to  state,  that 
MareSy  having  declared  himself  to  him  to  be  in  a 
state  of  insolvency,  applied  to  him  to  prevail  on  the 
rest  of  his  creditors  to  accept  a  composition ;  that 
deponent  had  applied  by  letter  to  Gardner^  amongst 
the  rest,  stating  the  circumstances  and  propoud, 
and  requesting  that  he  would  accede  to  it;  but 
that  he,  without  noticing  that  letter,  sued  out  the 
extent,  in  consequence  of  such  communication;  and 
added,  that,  unless  the  Court  should  interfere  on 
3  the 
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the  behalf  of  deponent  and  the  other  creditors,  the  ^^^^ 

whole  of  the  defendant's  property,  or  nearly,  would  ^  ^ 

be  exclusively  applied  to  the  satisfaction  of  Gard-  v. 

ner*$  debt,  to  their  injury.  Mares. 

Under  the  circumstances,  as  disclosed  by  these 
affidavits,  it  was  submitted,  that  there  were  two 
other  grounds  for  the  interference  of  the  Court  in 
this  case.  One  was,  that  this  being  an  extent  in 
aid  against  the  body  of  the  defendant*,  could  not, 
according  to  the  rule,  be  issued,  unless  by  special 
order,  made  on  application  in  open  Court. 

That  objection  the  Court  over-ruled ;  saying,  that 
it  had  become  the  customary  and  common  course  so 
to  issue  the  extent,  as  it  had  been  issued  in  the  pre- 
sent instance ;  and  that  it  was  now  the  usual  practice, 
authorised  by  the  discretionary  powers  vested  in  the 
Court  by  the  statute  33d  Hen.  VIII.  ch.  39,  what- 
ever might  formerly  have  been  the  rule  t. 

The  other  ground  was,  that  there  had  been  a 
breach  of  faith  on  the  part  of  the  prosecutor,  in  so 
abusing  the  communication  made  by  Banaster^  with 
a  view  to  the  adoption  of  measures  for  the  common 
benefit  of  the  defendant's  creditors  at  large. 

The  Court  granted  a  rule  to  show  cause;  observ- 
ing,  that  the  question  would  be,  whether  Gardner 

^  The  Register  steted,  that  in  many  cases  the  capias  clause , 
of  the  writ  was  omitted. 

f  Vide  Rex  v.  M<nobray<,  ante,  p.  1 3. 

M  4  was 
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1816.       was  to  be  driven  back  to  the  proceeding  by  scire 
The  Kivo  fdciaSf  or  had  become  entitled  to  this  extraordinary 
V*         process,  by  means  of  the  extent  having  procured 
his  simple  contract  debt  to  be  converted  into  a 
debt  of  record. 


Marks. 


9fik  Febmary, 


f^^'  Dauncey  now  showed  cause ;  which,  he  observed 

at  the  commencement,  he  did  not  do  on  the  part  of 
the  officers  of  any  department  of  the  Revenue,  but 
solely  on  behalf  of  the  party  suing  the  extent.  The 
Court,  on  a  former  but  recent  and  similar  occasion, 
having  directed,  that  notice  of  the  rule  which  had 
been  then  granted,  should  be  given  to  the  solicitors 
of  taxes,  in  this  case  the  excise  should  have  been 
served,  ' 

[Chief  Baron.  ITie  Crown  should  have  notice, 
on  all  occasions,  of  intended  discussion  relating  to 
extents.  They  are  properly,  and  in  fact,  suits  on 
behalf  of  the  Crown,  which  has  an  interest  in  the 
process  in  every  instance.] 

Dauncey  then  insisted,  that  the  rule  ought  to  be 
discharged,  with  costs,  as  being  unduly  obtained, 
the  defendant,  in  this  instance,  having  been  neg- 
ligent of  his  right,  if  he  had  any,  in  not  having 
entered  any  claim.  The  present  application  had 
been  made,  after  an  actual  sale,  under  a  writ  of 
venditioni  ea^ponas,  in  which  case  there  had  never 
been  an  instance  of  interference  by  the  Court. 
That  alone,  he  contended,  was  a  complete  answer  to 
the  present  rule.  The  defendant  had  therefore  been 
guilty  of  gross  laches.   The  extent  was  returnable  on 

the 
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the  28th  oi  November y — ^the  rule  to  claiin  expired 
on  the  7th  of  January ^ — ^the  venditioni  exponas    jj^  C" 
issued  on  the  8th,  and  was  returnable  on  the  23d ;         v. 
whereas  the  affidavit  on  which  the  rule  had  been    ^a^*** 
applied  for,  was  sworn  on  the  27th  oi  January^  and 
the  application  made  only  on  the  3d  of  February^ 
two  months  after  the  inquisition ;  yet  now,  after 
having  so  long  lain  by,  they  required  that  the  ex- 
tent, and  all  the  proceedings  thereon,  should  be  set 
aside  for  irregularity,  and  that  with  costs. 

[]To  questions  put  by  the  Court,  as  to  what  had 
become  of  the  money  levied,  and  whether  notice  of 
the  sale  had  been  given  to  the  defendant,  it  was 
answered  by  the  register,  that  the  money  arising 
from  the  sale  remained  in  the  hands  of  the  Sheriff; 
and  that  the  rule  to  claim,  bore  date  on  the  return 
of  the  extent :  but  the^  determined  that  the  rule 
was  not,  per  se,  notice  of  the  intended  sale.]] 

Affidavits  of  Gardner,  and  the  officer  who  made 
the  levy,  were  then  read ;  by  which  it  appeared,  that 
Gardner  had  actually  given  a  bond  to  the  Crown, 
long  previous  to  the  inquisition,  which  was  still  in 
force ;  but  it  appearing  to  be  for  malt  duties,  the 
Covirt  held,  that  it  was  out  of  the  present  case,  as 
the  prosecutor  had  not  proceeded  on  it.  As  to  the 
breach  of  faith,  as  the  proposal  in  the  letter  had  not 
been  acceded  to,  there  was  none;  and  an  unanswered 
letter  of  such  import,  ought  not  to  operate  to  defeat 
a  party  of  his  right  to  use  this  prerogative  process. 

Owen,  in  support  of  the  rule,  reUed  on  his 
original  objection,  of  the  party  proceeding  on  it^  in 

this 


156  CASES  IN  THE  EXCHEQUER, 

.  ^^^^'  .  this  instance,  not  being  entitled  to  the  Crown 
The  King  process.  He  explained  the  apparent  tardiness  of 
^*  the  application,  by  stating,  that  the  affidavits  sent 
up  to  found  the  motion,  had  been  originally  sworn 
in  Nwember ;  but  that  having  been  wrongly  in- 
titled,  by  being  expressed  to  be  in  a  cause  of 
Gardner  v.  MareSy  they  were  returned  to  be  re- 
sworn, and  that,  under  those  circumstances,  the 
3d  of  February  had  been  the  earliest  opportunity ; 
that,  as  to  the  venditioni  ea^ponas  having  issued 
before  the  application  was  made,  if  the  writ  of  ex- 
tent had  been  in  the  first  instance  improperly  issued, 
that,  and  all  subsequent  proceedings,  would  of  course 
fid!  with  it.  The  Crown  possibly  might  have  had 
a  right  to  jn'oceed  for  the  recovery  of  this  debt,  but 
it  was  not  necessary  to  discuss  that  point  on  the 
occasion  of  the  present  motion. 

In  the  mean  time,  notice  was  directed  to  be 
given  to  the  Crown  officers,  that  they  might  attend 
ifthey  thought  proper. 

tMiTMbruary.^  The  CouRT  (haviiig  bceu  apprised  that  the  officers 
of  the  Crown  had  declined  interfering),  adjudg^ 
that  the  application,  if  there  were  any  ground  for  it, 
had  been  made  too  late.  And  they  added,  that 
there  was  a  prdkninary  objection  to  the  motion, 
which  was  conclusive,-— that  the  application  wia 
made  by  and  on  behalf  of  creditors  who  had  not 
obtained  judgment,  w  shown  that  this  proceeding 
had  defeated  their  right  of  execution. 

Rule  discharged,  with  Costs. 
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The  King  (in  aid  of  Ricketts)  v.  Sly.  nunday, 

^  SOth  Fehruary. 

It  had  been  moved,  by  Fonblanque,  on  behalf  of  The  surety  in 
the  assignees  of  the  defendant,  that  the  prosecutor  crown  by?^ 
of  this  extent  should  show  cause  why  the  extent  maltster,  for 
(commission)  to  find  debts,  should  not  be  set  aside,  payment  of 
and  the  inquisition  taken  thereon  quashed;  and  m"?t"n»deb 
why  the  extent,  and  all  proceedings  founded  on  it,  *»>«.  "  not 
should  not  be  set  aside,  with  costs.  to  the  Crown^ 

as  is  entitled 
to  prosecute 

The  process  had  been  issued  in  behalf  of  i{icAre/to,  an  extent  in 
who  had,  with  another  person,  (as  sureties),  en-  by  the  specid 
tered  into  a  bond  to  the  Crown,  in  the  penalty  of  ^„"h  Snd^ 
1,000/.,  conditioned,  that  the  principal,  Z>(zmW  the  duties  are 
Cripps,  (a  maltster),  should  pay  the  duties  of  ex-  Sn  foSir   * 
cise  on  malt  made  by  him  in  his  business.  months  after 

^  the  maltster 

shall  have 

The  inquisition  found,  that  the  defendant,  Sl^j  ^^^""^'^•u^' 
was  indebted  to  Ricketts j  by  bond  of  the  8th  May  4«thOeo.  iii. 
1815,  in  600/.  ch7^,%,3. 

^^  It  IS  not 

necessary  that 


The  affidavit  of  Ricketts,  on  which  the  commis-  ^^*^°^  **? 

;  which  the  in- 

sioh    issued,    stated  that  he,    together  with  two  quisition  pro- 
others,  had,   by  bond  dated  7th  December  last,  bractuaity 
became  jointly  and  severally  bound  to  his  Ma-  pro^"c«d- 
jesty  in  1,000/.,  payable  at  a  day  past,  conditioned,  of^x^tenT^* 
for  the  payment  of  duty  on  malt  made  by  John  iMucsofcom- 
^  Cripps,  which  bond  remains  in  force,  and  undis-  well  founded, 
charged ;   that  Sly  was  indebted  on  bond  to  him 
(Ricketts)  in  300/. ;  that  said  Sly  was  greatly  in 
debt,  and  much  decayed  in  his  credit,  and  embar- 
rassed 
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1816.  rassed  in  his  circumstances,  with  the  usual  sugges- 
RExfinaidof  ^^^°  ^^  *^^  necessity  of  the  process.  There  were 
RicKETTs)  counter  affidavits  filed  of  the  solvency  of  Jo^«  Cripps^ 
and  that  the  debt  due  to  the  Crown  was  less  than 
that  due  to  thfe  pursuer  of  the  extent ;  but  those 
objections  were  disposed  of  by  citing  the  cases  of  The 
King  V.  BlMtchf(yrd(a),  and  Rex  v.  BunneyfbJ. 


V. 

Sly. 


-rv- 


9ih  February.  The  application  was  made  on  the  part  of  the 
assignees  of  the  defendant,  who  were  considerable 
creditors,  and  had  taken  out  a  commission  against 
him,  under  which  he  had  been  declared  bsuok- 
rupt,  on  the  ground,  that  the  rule  of  Court  Ccjy 
wUch  requires  the  production  of  the  bond,  kad 
not  been  complied  with ;  and  that  no  existing  debt 
was  due  to  the  Oown  from  the  prosecutor  of  the 
extent,  at  the  time  of  the  teste  of  the  process,  as 
would  (it  was  said)  ^have  appeared  by  the  bond,  if 
it  had  been  produced  in  conformity  with  the  rule, 
the  condition  not  having  been  broken. 

The  Court  granted  an  order  to  show  cause ;  di- 
recting, at  the  same  time,  that  it  should  be  served 
on  the  officer  of  the  Crown. 

sotft  Tekrwmf.  This  day  the  Solicitor  General  attended,  on  the 
part  of  the  Crown,  and  stated,  that  the  Crown 
would,  in  all  cases,  oppose  an  extent  in  aid,  where 
the  object  of  it  was  the  private  advantage  of  an 
individual  merely,  unconnected  with  the  public  in- 
terest.    The  extent  in  question,  he  submitted,  had 

(a)  1.  Anstr.  16a.  (h)  1.  Price,  394, 

(e)  I4tfa  Not.  1691. 

been 
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been  issued/withcmt  observing  the  formalityrequired       1816. 
,  by  an  express  rule  of  Court,  of  producing  the  bond  ii„(iiiaidof 

on  which  it  was  founded,  at  the  time  of  apply-   Kicketts) 
ing  for  the  process.    That  rule  had  been  made        J^' 
/  for  the  best  purposes,  with  a  view  to  give  the 

officers  of  the  Crown,  with  whom  such  bonds  were 
deposited,  a  controlling  power  and  discretion,  as  to  . 
the  right  and  propriety  of  permitting  the  process  to 
issue :  for  the  bond,  being  in  their  custody,  could 
only  be  by  them  produced,  unless^  it  were  surrep- 
titiously obtained.  The  bond,  in  this  instance, 
does  not  appear,  by  the  fiat,  or  any  other  of  the 
proceedings,  to  have  been  produced ;  and,  there- 
fore, the  fiat  may  now  be  properly  revoked,  and 
the  subsequent  proceedings  set  aside.  In  this  case, 
too,  the  affidavit,  dated  26th  December^  states,  that 
^  Bicketts  entered  into  the  bond  to  the  Crown  on 
the  4th  of  the  same  month.  Now  that  bond  is 
founded  on  the  48th  Geo.  III.,  ch.  74,  sect.  23  (dj ; 

CdJ  Whereas  the  above  bounden  (the principal)  hath  become 

mnd  is  a  maltster  and  maker  of  malt  for  sale ;  and  the  above 

bounden  (the  sureties) y  as  his  sureties,  have  agreed  to  beccHne 

boixwk^  in  the  above  penal  sum,  being  double  the  value  of  the 

duties  which  the  person  employed  by  the  Commissioners  of  Ex- 

c/se  for  that  purpose,  hath  judged  likely  to  arise,  be  charged  on, 

^"^  become  due  from  the  said  maltster  or  maker  of  malt,  within 

®^^    Kftionths,  for  the  due  payment,  at  the  end  of  every  four 

^^^^^^.Kis,  from  and  after  the  day  on  which  the  above  bounden, 

^^-       .^o  being  such  maltster  and  maker  of  malt,  as  afore- 

^^^^i- »   shall  or  ought  to  have  made  such  entry,  as  in  the  statute 

^'^   ^^^^t  case  made  and  provided  is  mentioned,  of  all  the  malt 

)  ^_  ^^^m  made,  of  all  such  sum  and  lums  of  money  as  shall 

y  ^'^^^^^  or  be  charged  on  and  become  due  from  the  said  maltster 

\  ^i^^   ^Knaker  of  malt.    Now  the  condition  of  this  obligation  is 

sucli^ 
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,  1816^  by  referring  to  the  condition  of  which,  it  will  be 
R  r  dof  ^^^  ^^^  ^^  duties  could  be,  at  the  time  of  the  date 
RicKETTs)  of  the  affidavit,  payable  to  the  Crown ;  for  the 
*•  surety  could  not  be  called  on  to  pay  the  penalty  till 
the  expiration,  of  four  months  after  entry  ought  to 
hare  been  made  by  the  maltster,  according  to  the 
provision  of  the  statute.  The  Crown  itself,  there- 
fore, could  not  have  sued  out  a  scire  facias  on  this 
bond  against  the  surety,  until  the  expiration  of  that 
time ;  for  not  before,  could  a  breach  of  the  bond  be 
alleged  as  against  Ricketts.  He  concluded  by  sub- 
mitting, that  whatever  right  the  subject  might  have 
to  sue  in  general,  without  the  interference  of  the 
Court,  that,  in  the  case  of  extents  in  aid,  the  Court 
might  exercise  a  controlling  power,  and  should  n«t 
permit  the  process  to  be  used  as  a  matter  of  m»e 
right ;  but  that  they  ought,  whenever  they  should 
be  satisfied  that  there  was  no  proper  foundation  for 
it,  either  to  refuse  it  in  the  first  instance,  or  subse- 
quently to  set  it  aside  ;  and  that,  as  this  was  a  case 
of  an  unauthorized  use  of  it,  all  the  proceedings 
should  be  superseded. 

Dauncej/,  and  Wingjleldy  va,  support  of  the  ex- 
tent, contended,  that,  as  the  law  at  present  stood, 

such,  that  if  the  above  bounden,  (principal J  do  said  shall  make  * 
due  payment  at  the  end  of  every  four  months,  from  and 
after  the  day  oh  which  the  said,  &c,  shi^l  or  ought  to  hate 
made  such  entry,  as  in  the  statute  in  that  case  made  and 
provided  is  mentioned,  of  all  the  malt  by  him  made,  of  all 
f  iich  sum  and  sums  of  money  as  shall  arise,  or  be  charged  on 
and  become  due  from  the  said  maltster  and  maker  of  malt, 
then  this  obligation  to  be  void,  or  else  to  be  and  remain  in 
full  force  and  virtue. 

the 
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the  prosecutor  of  this  extent  had  a  right  to  issue  the       ^^^^* 
process,  in  the  first  instance,  and  was,  therefore,  Ru  (in  aid  of 
now  entitled  to  proceed  on  it ;  that  he  had  given  a   Rickxtts) 
bond  to  the  Crown,  had  not  been  denied,  and  it        g^^, 
has  been  decided,  that  that  was  sufficient  to  support 
an  extent  in  aid.     The  King  v.  Maiivwaring(eJ 
is  an  authority  that,  in  case  of  a  bond  given  to  the 
Crown,  the  condition  need  not  be  broken.  Then  it  is 
objected,  that  the  rule  of  Court  has  not  been  com- 
plied with,  by  the  production  of  the  bond.     Now 
it  not  oidy  does  not  appear,  and  is  therefore  only 
assumed,  that  the  bond  was  not  produced,  but  the 
inquisition  finds,  that  the  defendant  was  indebted  to 
the  prosecutor  by  bond,  so  that  it  appears,  that  it 
must  either  have  been  produced,  or  shown  to  have 
been  in  existence  and  force. 

[[Thomson,  CJutf  Baron.  The  inquisition  cer- 
tainly alludes  to  the  bond ;  and  it  is  stated  to  be  the 
foundation  of  the  debt.  The  affidavit  states,  that 
the  bond  was  not  lodged  in  the  Remembrancer's 
office,  nor  produced  to  the  Sheriff  on  the  inquisi- 
tion, nor  to  the  Barou  who  granted  the  fiat.] 

£The  Solicitor  to  the  Excise,  explained  the  cus- 
tomary course  to  be,  that  the  bond  is  obtained  from 
the  collector,  (in  whose  custody  it  usually  is,)  and 
/utxiiiced,  when  it  is  returned  to  him  again.] 

^^tjr  proposition  is,  that  the  production  of  the 

boTx^  was  not  necessary ;  it  was  sufficient  to  prove 

v\«     ^:3dstence,  and  that  it  was  unsatisfied,  which 

^^^^  now  be  taken  to  have  been  done.     It  is  said, 

(t)  Prkih  Exch.  Rep.  vol.  I.  p.  aos. 

that. 


) 
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1816.       that,  if  it  had  been  produced,  it  would  have  appeared 

»     #.     J  r  that  nothing:  was  then  due  on  it ;  that,  we  contend, 
REx(inaidof  .  ,.      ?        n       1     ,        t,    •  ji       o  1 

RicKETTs)   IS  no"  objection,  for  the  bond  being  a  debt  ot  record, 

^'  .  binds  immediately ;  nor  is  it  necessary  the  condi- 
tion should  be  broken  ;  those  points  are  established 
by  the  case  cited.  Another  answer  to  the  objec- 
tion is,  that  a  necessity  of  actually  producing  the 
bond,  would  often  deprive  the  person  entitled  to  the 
process,  of  the  advantage  of  it.  It  might  be  refused 
by  the  collector  without  good  reason,  of  which  he 
^  ought  not  to  be  made  the  judge ;  and  the  gist  of  this 
proceeding  consists  in  its  expedition.  It  was  said  by 
Eyre^  Chief  Baron,  in  Rex  v.  Blatchford(d)j  that 
the  Crown's  debtor  has  a  right  to  this  priority ;  and 
the  Court  cannot  refuse  to  let  the  extent  go.  Such 
objections  as  these  are  rather  matter  of  pleading ; 
they  go  to  traverse  the  inquisition.  As  to  the  pro- 
secutor not  being  entitled  to  proceed  on  the  bond 
till  four  months  aflber  the  forfeiture,  it  cannot  be 
supposed  that  the  Legislature  intended  to  delay  the 
Crown's  pre-existing  right  to  issue  extents  instanter* 

Thomson,  Chief  Baron.  The  sole  point  here 
is,  whether  a  person,  debtor  to  the  Crown  as  surety 
in  a  bond,  the  period  not  having  arrived  at  which  he 
could  be  called  on  to  pay,  if  the  condition  had  been 
broken,  is  such  a  debtor  to  the  Crown  as  to  be  con- 
sidered entitled  to  the  Crown  process.  That  is  the 
single  question ;  and  the  Court  may  confine  itself 
to  the  inquiry,  whether  there  was  such  a  debt  due 
from  Ricketts  to  the  Crown,  at  the  time  of  issuing 
this  extent,  as  warranted  the  fiaL  The  affidavit  on 
which  it  was  obtained,  was  sworn  on  the  29th  of 

(d)  1  Anstr.  16s. 

December 
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December  1815]  setting  forth  the  bond  hy  which       ^9ie. 
the  prosecutor  was  supposed  to  be  constituted  a  REx(inaidof 
debtor  to  the  Crown.     That  bond  is  dated  on  the    Ricketts) 
7th  of  December ;  so  that  advantage  is  very  soon        sly 
taken  of  it,  supposing  he  might  do  so.     The  affi- 
davit does  not  disclose  the  condition  of  the  bond, 
nor  is  it  usual,  in  such  affidavits ;  but  it  is  stated,  as 
was  necessary,  to  be  a  bond  given  pursuant  to,  and 
under  the  statute,  and  we  may  fairly  take  it,  that 
such  was  the  bond  so  given  in  this  instance.    That 
bond   would  not  have  become  payable  till  four 
months  after  the  condition  should  be  broken.  (Here 
his  Lordship  read  the  condition^  as  set  out  in  the 
note  in  pages  159  and  160.  J     Now  the  Crown 
could  not,  at  that  time,  have  proceeded  on  the 
bond  against  the  surety.     Then  can  it  be  said,  that 
Ricketts  shall  be  considered  as  in  a  better  situation 
than  the  Crown  ?  The  defendant,  on  a  scire  facias^ 
would  have  been  entitled  to  oyer,  and,  on  the  bond 
being  set  out,  it  would  have  appeared  that  tlfe  time 
was  not  yet  arrived  when  the  money  was  payable ; 
and  therefore,  the  Crown  could  not  have  reco- 
vered.    How,  then,  could  Ricketts  ?  That  is  the 
broad  line,  in  this  case^  without  noticing  the  other 
arguments  which  have  been  pressed,  it  is  sufficient 
for  setting  aside  the  proceedings  cfti  this  extent,  that 
there  was  not,  at  the  time  when  it  was  sued  out, 
a  debt  due  to  the   Crown,  /rom  the  person  at 
whose  instance  it  was  issued,  so  as  to  entitle  him  to 
make  use  of  the  Crown  process. 

GfiiWHAM,  Baron,     I  am  not  prepared  to  say, 

whether  persons  in  the  situation  of  the  prosecutor 

\oh^  II.  K  •  of 
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iBi6^    ^  of  this  extent,  would  not  have  a  right  to  the  process 

Rex  Cmaidof  B^^^^^y  J  ^^*  ^®  question  here  is,  whether,  at  the 

RicKBTTs)  time  that  the  extent  was  issued,  there  was  such  a 

Sly.        ^^^  ^^^  ^^™  ^^  ^  ^'^^  Crown,  as  entitled  him  so 
to  proceed.     If  he  had  had  a  right  to  the  extent,  I 
thhik  he  should  have  been  permitted  to  sue  it  out 
without  previous  application  to  the  officers  of  the 
Crown  in  the  particular  department.     This  was  a 
debt  due  on  bond,  and  it  might  be  a  prudent  rule 
that  he  ought,  on  occasion  of  a{^lying  for  an  extent, 
to  have  produced  it,  yet  that  might  sometimes  go 
to  defeat  the  efficacy  of  the  proceeding;  and,  in 
practice,  there  are  many  instances  where  parties 
have '  been  pennitted  to  have  extents,  where  they 
have  been  unable  actudly  to  produce   the  bond. 
I  do  not  mean  to  say,  that,  in  this  case,  the  ex- 
tent ought  to  be  set  aside,  on  the  ground  that  the 
party  applying  for  it  did  not,  at  the  time,  produce 
his  bond.  But  every  person  sued  hasr  a  right  to  come 
forward,  to  show  that  the  party  suing  the  extent 
had  no  privilege  to  use  it.    In  this  case  that  is  shown 
conclusively.     The  condition  of  these  bonds   is, 
that  the  surety  shall  not  be  affected  by  it  till  four 
months  after  forfeiture.     Independent  of  the  bond, 
Cripps  might  have  been  liable  to  an  immediate 
extent ;   but  that  does  not  affi^ct  Ricketts.      As 
to  the  bond  not  being  a  procrastination  of  the 
remedy,  I  lay  that  aside.     The  surety  could  not 
have  been  entitled  to  proceed  under  it  till  he  had 
actually  become  liable  to  pay  the  debt.     We  were 
pressed  with  the  case  of  TA^  King  v.  Mainwaringi 
but  there  is  a  wide  distinction  between  the  cases, 
arising  from  the  peculiar  condition  of  this  bond. 
S  That 
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That  does  not,  it  is  true,  specifically  appear ;  but  it       ^^\^' 
is  incumbent  on  the  party  making  the  application,  to  Rex  (inaidof 
show  that  the  objections  which  have  been  taken  to   Ricketts) 
it  do  not  stand  in  his  way.  g^Y. 

Wood,  Baron.  I  think  that  the  extent,  in  this  . 
case,  has  been  improperly  issued. '  It  is  an  abuse  of 
the  pri)ces8,  when  it  is  used  by  a  party  not  indebted 
to  the  Crown.  In  this  case,  Bicketts  was  not  in- 
debted to  the  Crown ;  he  was  merely  a  surety  for 
a  person  who  might  have  become  indebted  to  the 
Crown  for  duties ;  and  those  duties  not  becoming 
payable  till  after  a  certain  period,  no  action  or  pro- 
ceeding by  extent  eould  have  been  instituted  against 
him  as  surety  before  that  period  by  the  Crown ;  and 
had  Oyer  been  prayed  of  the  bond,  on  such  an  occa- 
sion, it  would  have  appeared^  that  the  duties  were  not 
then  payable.  The  prosecutor  x>f  this  extent  is  in  a 
very  difierent  situation  from  the  maltster  himself. 
This  proceeding  being,  therefcxre,  an  abuse  of  the 
Crown  process,  ought  to  be  set  aside. 

Richards,  Baron.  I  am  of  the  same  opinion. 
Bicketts  was  only  liable  to  be  called  on  by  the  Crown, 
under  this  bond,  on  a  forfeiture  by  the  principal. 
The  principal  obligor  could  not  have  been  pro- 
ceeded against  by  the  Crown  under  the  bond,  at 
the  time  of  this  extent.  It  follows,  of  course,  that 
the  surety  could  not.  He  would,  if  permitted  tO' 
use  this  process,  be  in  a  better  situation  than  the 
Crown. 

Order  made  absolute. 

< 

N2  The 
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1*16. 


1815. 

^"^^^    '        The  Attorney  Genebal  v.  LARAodirr, 

1  Uh  February. 

A  defendant,  THE  present  motion  arose  out  of  the  seizure  of 

in  an  infor-  the  ship  Sofi  Juon  Baptista^  by .  the  officers  of  the 

breach ofUie  Customs,  charged  with  having  been  found  armed 

h^vigation  fQ^  resistance,  coptraryito  the  statute,  whilst  belong- 

entitied  to  a  ing  whoUy  or  in  part  to  a  British  subject,  and  wkk 

ro^inuunTne"  various  Other  breaches  of  the  Navigation  Laws,  some 

witncisc*  Qf  which  were  laid  to  have  been  committed  pre^ 

abroad,  ««  .       .  .       .  ,  ,  1         n         ^ 

im/fMrmadeto  viously,  and  Others  subsequently,  to  the  all^^ 
undcr^Sic  transfer  of  her  to  the  foreign  subject  who  was  the 
>3th  and  present  claimant,  under  a  purchase  from  the  late 
pendincf  the '    British  proprietor. 

progr    .^fthe 

under  tjrcrm.       j^  Michaclmos  Term  1814,  an  information  was 

formation.  , 

Va  will  th  ^^  against  the  plaintiff  by  his  Majesty's  Attorney 
Courcgraatan  General,  in  the  r^ular  course,  as  the  first  step  in 
store  a^e7«ef  proceeding  to  the  condemnation  of  the  vessel.  It 
seized  an  such  consisted  of  four  counts. — The  first  was  founded  on 

chargei, where  t_  •-!        ttt      t  i         .         i         i 

ft  question  of  the  24th  Geo.  III.  ch.  47,  sec.  4,  chargmg  that  the 
bc*ii'2d™n^  ship,  whilst  belonging  wholly  or  in  part  to  his 
the  trial  of  the  Majesty's  subjects,  between  the  1st  December  1811, 
though  the  and  the  day  of  exhibiting,  &c.  within  four  leagues 
offcr"a^provcd  ^^  ^^  ^^*^  ^^  *^^*  kingdom,  to  Wit,  &c.  was  Uien 
security  for     and  there  armed  for  resistance,  and  had  on  board 

re-delivenng  «  i  «         ,  n  •    . 

her  if  aver,  morc  arms,  &c.  than,  &c.  (sec.  5.)  not  being 
bc^Jecovercd  licensed,  &c.  (sec.  7.)  that  is  to  say,  hJEiving  on- 
against  him,    board,   &c.  Contrary  to  the  form,  &c.  by  reason 

^  iCosedif-  ^^®^^f  ^^^  ^^^  ^^P  ^^  ye^^\  became  forfeited, 
ferent  objecu  according,  &c.— The  second  count  proceeded  on  the 
Krffnonft  47th  Geo,  III.  ch.  66,  sec.  5,  for  "being  found 

inoCionyp.i6S.  <<  in 
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"  -in  a  part  of  the  British  channel,  having  on  board,  ^^>^' 
^  and  being  navigated  by,  a  greater  number  of  men,  attorket 
**  officers  and  boys  included,  than  her  proportion.  General 
'*  according  to  her  tonnage,"  contrary,  &c. — The  laragoity. 
third  count  was  on  the  same  statute,  for  being  dis- 
covered in  a  part  of  the  British  channel,  having  vn 
board,  and  being  navigated  by,  a  greater  number  of 
men,  officers  and  boys  included,  than  her  due  pro- 
portion of  eleven,  the  said  ship  being  of  the  burthen 
of  168  tons.  And  the  fourth  was  on  the  33d 
Geo.  III.  ch.  2,  reciting  his  Majesty's  proclamation 
or  order  in  council  of  17th  Jufy  1812,  prohibiting 
the  exportation  of  arms  or  ammunition,  without 
permission  of  his  Majesty  or  his  privy  council, 
according  to  the  29th  Geo.  II. ;  and  chained  the 
lading  of  arms  and  ammunition  on  board  the  said 
ship,  by  certain  persons  unknown,  for  the  pur- 
pose, of  exportation,  without  such  permission,  &c. 
contrary,  &c.  wherefore,  &c.  The  defendant  pleaded 
the  general  issue,  and  notice  of  trial  had  been  given 
for  the  then  ensuing  Hilary  sittings. 

Campbell  now  moved,  (the  Attorney-General  1815. 
having  countermanded  his  notice  of  trial,  to  affi[>rd  ^ — «^2<^ 
an  opportunity  for  this  motion),  to.  postpone  the 
trial,  on  the  ground  of  the  permanent  absence  of 
material  witnesses  resident  in  Spairij  and  for  a  Com- 
mission to  examine  such  witnesses ;  and  also,  that 
the  vessel  might,  in  the  mean  time,  be  liberated, 
and  restored  to  the  claimant,  so  as  to  be  enabled  to 
pursue  her  voyage,  on  her  owners  entering  into 
sufficient  recognizances,  to  be  approved  of  by  the 
Attorney-General,  for  her  being  again  delivered  up 

K  3  to 
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iSxB.  to  the  Customs,  in  the  event  of  a  verdict  being 
Attorney  .found  for  the  Crown. ,  The  Court  intimated,  that 
General  the  different  objects  of  the  application  now  made, 
hAHAOovrr.  should,  in  point  of  form,  have  been  the  subject  of 
separate  motions.  The  application  was  then  con-> 
fined  to  the  postponement  of  the  trial,  and  that  a 
Commission  might  be  issued  in  the  mean  time,  to 
examine  the  defendant'^s  witnesses  residing  abroad. 
The  case  o(  Jenkins  (qui  tam)  v.  Larwood  (a)^ 
was  much  pressed  on  the  Court,  as  an  authority  in 
point.  There  a  similar  motion  was  made,  founded 
on  the  29th  section  of  the  13th  and  14th  Ch.  II. 
ch.  11*;  and  it  was  urged,  that  though  the  juris- 
diction seemed  to  be  given  to  the  Court  of  Chan* 
eery  alone,  yet,  as  a  remedial  law,  and  though  it 
mentions  only  one  instance,  it  should  extend  to 
others  within  the  same  equity.  Lord  Chief  Baron 
Burjfi  and  Baron  l^rke^  were  of  opinion,  that  such 
Commission  should  go,  not  on  the  Act,  but  by 
virtue  of  the  original  jurisdiction ;  Baron  Fortescue 
Aland  thought  it  might  go,  even  upon  the  statute  \ 

(a)  Bufib.  13, 

*  ''  That  in  case  the  seizure  or  information  shall  be  made 
npon  any  clause  or  thing  contained  in  the  late  Act,  intituled. 
An  Adjbr  ike  encouraging  and  increasing  of  Shipping  and  Nam- 
gaiion,  that  then  the  defendant  or  defendants  shall  on  his  or 
their  request,  have  aCommission  out  of  the  high  Court  of  Chan- 
cery to  examine  witnesses  beyond  the  seas,  and  have  a  com- 
petent time  allowed  for  the  return  thereof  before  any  trial  shall 
be  had  upon  the  case,  accordihg  to  the  distance  of  place  where 
such  commission  or  commissions  are  to  be  executed,  and  that 
the  examination  of  witnesses  so  returned  shall  be  admitted  Ibr 
evidence  in  law  at  the  trial,  as  if  it  had  been  given  viva  vocp 
by  the  examinate  in  Court ;  any  law,  statute,  or  usage  to  the 
contrary  in  any  wise  notwithstanding." 

Baron 
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Baron  Montague  dissentmg  in  both.  Between  sub-       ^^^^- 
jectSy  in  an  action  of  trover,  such  a  motion  would  be   attokkby 
almost  of  course ;  the  only  question  in  this  case  was,    Genxrax. 
whether,  against  the  Attorney  General,  it  would  be  Laragoity 
granted. 

Thomson,  Chief  Baron.  This  is  a  case  of  great 
novelty  and  importance,  and  dAiands  much  consi- 
deration. There  can  be  no  harm  in  granting  the 
rule,  which  we  will  do  without  giving  any  intimation 
of  our  opinion.  Diligent  search  should,  in  the 
mean  time,  be  made  in  the  office,  for  precedents.  I 
fear  we  shall  not  be  able  to  decide  it  this  term. 

The  Court,  therefore,  granted  a  rule  to  show 
cause;  which 

JOauncey  now  opposed.     He  objected,  on  the     ^^l^' 
part  of  the  Crown,  to  the  principle  of  the  motion  iitfc  February. 
altogether ;  for  that,  if  this  singular,  and  as  yet 
unprecedented  attempt,  should  succeed,  similar  ap- 
plications might  and  would  be  made,  in  every  case 
of  information,  against  persons  charged  with  any 
species  of  the  offence  of  smuggling,  which  would, 
in  all  cases,  greatly  embarrass  and  protract  the  pro- 
ceedings of  the  Crown  officers  in  enforcing   the 
revenue  laws.     He  contended,  that,  as  the  pro- 
vision of  the    13th   and    14th  Ch.  U.  (whereby 
the  Le^slature  had  interposed  to  give  defendants, 
in  informations  founded  on  the  Navigation  Act,  a 
right  to  apply  specially  to  the  Court  of  Chancery, 
for  Commissions  to  examine  witnesses  abroad,)  was 
introduced  expressly  to  afford  that  privilege,  it  was 
obvious  that  such  a  right  could  not  have  previously 
existed  j  and  thati  as  an  express  enactment  had  been 
•        N  4  found 


1 70  CASES  IN  TI^E  EXCHEQUER, 

^Bi6,       foand  necessary  to  confer  that  right,  in  those  in- 
A      BNEY  s*^"^^^^»  ^  ™^^*  *^  ^  equally  necessary  in  aU  other  , 
General    cases  of  proceeding  to  forfeiture  under  subsequent 

,      ^'  Acts,  and  in  no  one  of  them  had  such  clause  been 

Laragoity.  .         ,        ,       ^  1       /•       ,  /.      , 

introduced.  It  must  therefore  be  confined  to  pro- 
ceedings instituted  for  offences  against  that  Act 
alone,  and  be  considered  as  operating  to  exclude 
the  privilege  in  all  other  cases.  The  practice  of  the 
Court  furnishes  the  law,  and  no  case  has  been  cited 
iii  favour  of  the  motion,  except  the  one  from  Bun- 
bury^  which  was  a  motion  made  on  the  Navigation 
Act;  and  in  this  information  the  charges  are 
founded  on  offences  against  other  Acts.  The  only 
mode  of  obtaining  the  indulgence  sought,  is  by  con- 
sent of  the  Crown,  which,  in  such  a  case  as  the 
present,  would  not  be  likely  to  be  granted.  It  was 
also  objected,  that  the  names  of  the  witnesses  intend- 
ed to  be  examined,  were  not  stated  in  the  affidavit*, 
'  nor  the  points  to  which  they  were  to  be  interro- 
gated ;  and  that  the  affidavit  on  which  it  was  moved 
was  not  positive,  but  merely  stated  the  deponent's 
belief,  that  there  were  witnesses  abroad  whose  tes- 
timony was  necessary  to  the  defence. 

Campbellj  in  support  of  the  rule,  called  the  atten- 
tion of  the  Court  to  the  new  and  peculiar  circum- 
stances of  this  case ;  the  defence  being,  that  tl[ie 
defendant,  a  Spanish  subject,  had  become  the  bond 
Jide  owner  of  the  vessel  seized,  having  purchased  it 
of  a  Spanish  merchant,  to  whom  it  had  been  pre- 
viously sold  by  the  Bintish  proprietor.  It  would  be 
in  evidence  that  the  vessel  was  armed,  manned^  and 
documented  as  a  Spanish  privateer^  and  cruized  under 

*  The  substance  of  the  affidavit  is  given  in  p.  176, 

Spanish 
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Spanish cohws*  The  case  wouldbe,  therefore,  a  mere 

question  of  property  and  flag,  and  would  materially    ArrbRiniY 

depend  on  the  proof  of  a  legal  transfer  having  been    General 

effected,  which  could  not  be  done  without  the  testi-  j^j^^^^^^j^ 

mony  of  the  witnesses  proposed  to  be  examined  on 

the  part  of  the  defendant.    Nor,  if  the  present  rule 

should  be  granted,  would  it  afford  a  precedent  for 

similar  applications  in  informations  of  smuggling, 

for  there  could  be  no  sort  of  analogy  between  such 

cases  and  the  present,  which  was  distinguished  from 

those,  by  the  circumstance  of  the  defendant  being  a 

foreign  subject,  claiming  exemption  from  penalties 

inflicted  by  the  British  Legislature.    It  was  denied, 

that  it  was  necessary  to  set  forth  the  names  of  the 

witnesses  intended  to  be  examined,  or  the  points  to 

which  they  were  to  be  examined  (b) ;  and  if  it  were, 

in  this  case  it  was  expressly  stated,  that  the  evidence 

of  the  British  consul  at  Corunna  was  necessary,  to 

establish  the  proof  of  the  sale  relied  on,  as  he  had 

not  transmitted  the  certificate  of  registry,  and  Jfif- 

diterranean  pass,  which  he  ought  to  have  done ;  but 

his  neglect  should  not  prejudice  this  defendant ;  and 

as  to  the  imperfection  imputed  to  the  affidavit^ 

nothing  further  could  have  been  deposed  to  in  this 

case,  from  the  nature  of  the  transaction. 

Per  Cvriam. — It  would  be  departing  from  the 
common  usage  of  the  Court,  to  grant  the  present 
application.  Such  motions  might,  in  future,  be 
made  in  every  case,  on  a  suggestion,*  that  material 
witnesses  resided  abroad ;  nor  does  it  make  any  dif- 
ference, that  the  witness  be  a  British  consul,  or  any 

fbj  Rougemont «.  Royal  Exch.  Ass.  7  Vet.  304^— Oldham 
V.  CarleUm,  4  Br.  C.  C  88. 

other 
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lite.      Other  public  officer;  the  Crown  has,  in  all  cases,  a 

Attornst  ^^^  ^  ^  ^^^  ^^^  examination  of  a  defendant's 

GsKiRAL    witnesses.    There  is,  indeed,  a  case  in  Butibwry^  o£ 

Laragoitt.  *  Commission  having  been  granted  by  this  Conrt, 

but  that  was  made  on  the  Navigation  Act. 

Rule  discharged. 

On  the  other  part  of  the  application,  as  it  was  ori- 
^nally  made,  the  Court  intimated,  that  as  a  question 
as  to  the  identity  of  the  vessel  might  be  nosed  on 
the  trial,  which  would  be  a  conclusive  reason  for  not 
suffering  the  ship  to  sail,  and  as  no  delay  had  been 
created  by 'the  conduct  of  the  officers  of  the  Crown, 
it  was  not  probable  that  they  would  make  an  order 
of  restoration,  on  any  security  being  given. 
1816. 

tst  March. 


Whcrca  VC8- 
•d  has  been 


1815. 
96th  M'ay.  LaRAGOITY  V.  thc  ATTORNEY  GeNEKAL. 

The  plaintiff;^  having  failed  in  his  application, 
Seen  of  Sc  (which  is  the  subject  of  the  preceding  report),  made 
Customs,  on  to  the  Court  in  a  summary  way  by  motion,  to  stay 
ftn^  agaiQst  the  proceedings  on  the  information  at  the  suit  of 
SSii^t''^  the  Attomey-General,  and  to  grant  hhn  a  Com- 

than  that 

usoally  called  the  NaTtgation  Act,  if,  on  the  trial  of  the  information  filed  thereon* 
the  question  be  likelv  to  tarn  on  the  fact  of  the  ship  belonj^ing  to  a  foreign 
subject,  the  Court  will,  on  motion,  (a  bill  having  been  filed  against  the  Attomejr 
General  for  that  purpose,)  grant  the  defendant  a  Commission  to  examine  persons 
residing  abroad,  and  make  it  part  of  the  order,  that  their  depositions  shall  be 
received  in  evidence  on  the  triak 

The  affidavit  of  the  solicitor  for  the  defendant  will  be  recdved  in  support  of 
such  a  motion;  and  it  will  be  sufficient  if  he  swear,  that  he  is  informed  of,  and 
believes  the  statements  tn  the  bill,  if  he  also  add,  tBat  bis  beluf  is  fiuniid  om 
documiuU  m  bis  f§ss£Ssi$Mf  and  that,  from  the  nature  of  the  defence  involving 
the  question  of  what  ceuntry  the  shipbelongi  to^  he  considers  tlie  Coaunifsion 
necetsaiy. 

mission 
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misMn  to  eumine  witnesses  abroad,  then  filed  the       1816, 

present  bill,  to  e£Pect  the  same  object,  by  obtaining  laraooity 
an  injunction  and  conunission,  under  the  Equity         v. 

jurisdiction  of  the  Court.  gSwa" 

The  plaintiff's  case,  as  made  by  the  bill,  was  . 
this*  :— It  stated,  that  the  vessel  which  had  been 
seized  by  his  Majesty's  Revenue  officers,  and  was 
now  claimed  by  the  plaintiff,  had  been  purchased 
by  him  of  her  former  British  owners,  under  the 
following  circumstances;  she  was  originally  an 
English  brig,  and  had,  in  the  month  of  November 
1812,  been  the  property  of  A.  B.  French^  of 
London^  merchant,  and  was  then  called  the  WiU  , 
ttam  Pitt.  In  the  course  of  that  month,  she  had 
been  freighted  by  him  with  a  cai^o  of  merchan* 
dize  for  sale,  to  some  port  in  Spain  or  Portugal  i 
and,  on  that  occasion,  he  obtained  from  the  Custom 
House,  a  license,  as  was  usual  with  such  merchant 
vessels,  to  carry  out  a  certain  quantity  of  arms  and 
ammunition.  On  het  iuh^ai^  Portugal,  in  De- 
cemberf  he  offered  her  for  sale ;  and,  in  January^ 
he  formally  commissioned  John  French  Burke,  of 
London,  merchant,  who  was  then  about  to  go  to 
Spain,  by  power  of  attorney,  authenticated  by  all  due 
ceremonies,  both  in  England  and  Portugal,  to  sell 
the  vessel,  on  his  part  j  and  he  fJBurAre^  accordingly 
did  proceed  with  her  to  Vigo,  in  Spain,  and  there 
sold  her,  with  all  her  tackle,  iq>parel,  furniture,  &i. 

*  From  the  noyelty  and  importance  of  this  special  applies- 
tkm^  it  18  thought  right,  that  no  material  &ct  in  the  peculiar 
circunutances  of  the  case  in  which  it  was  granted,  ihoold  ba 
omitted ;  and  therefore,  the  whole  tfadsaction  is  auecinctly 
related  in  the  report. 

for 


Laraooitt 
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^9i6.  ^  for  45,000  realsi  to  -F.  M.  Menendez^  a  natural- 
born  subject  of  the  Spanish  Government,  and  a  mer* 
V.         chant,  then  resident  at  Vigo  i  which  sale  was  com- 

G^™  ba"  plctedj  with  all  the  minute  formalities  required  by 
the  laws  of  Spain,  and  ultimately  recorded  in  the 
proper  office  at  Vigo*  Menendez,  having  then 
procured  her  tonnage  to  be  ascertained,  and  having 
made  an  affidavit  (as  usual  on  such  occasions),  that 
the  said  vessel  had  been  purchased  with  his  proper 
monies,  and  that  no  foreigner,  either  alien  or  natu- 
ralized, had  any  share  or  interest  therein,  caused 
her  to  be  registered,  under  the  name  of  The  Gene^ 
ral  Porlier.  The  British  certificate  of  register, 
and  Mediterranean  pass,  belonging  to  the  said 
vessel,  was  subsequently  delivered  up  to  the  British 
vice-consul  at  Vigo^  and  by  him  transmitted  to 
Richard  Allen,  Esq.,  the  British  consul-general  at 
Corunna,  (in  whose  possession  they  were  stated  then 
to  be.)  In  the  following  MarcA,Menenefejs sent  the 
vessel  to  Corunna,  where,  with  equal  authenticity  and 
observance  of  forms,  he  sold  her  again,  at  a  profit 
of  2,500  reals,  to  the  present  plaintiff,  a  merchant, 
residing  at  Conmna,  and  a  natural-bom  subject 
of  the  Crown  of  Spain,  who  appropriated  her,  by 
the  same  solemnities  as  had  been  observed  in  the 
former  transfer,  and  who  again  changed  her  name, 
for  that  of  The  San  Juan  Baptista.  The  plaintiff, 
having  so  become  possessed  of  the  vessel,  equipped 
and  fitted  her  out  as  a  privateer,  and,  for  that  pur- 
pose, duly  obtained  from  the  Spanish  Government,  a 
.  letter  of  marque  and  sea-pass,  for  the  seas  of  Europe. 
Those  documents  were  officially  endorsed  by  the 
competent  authorities  on  the  23d  of  Mc^  1813, 

(fi-om 
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(from  which  time  only  they  would  be  valid),  ifi^^> 
andy  in  the  same  month,  the  vessel  was  sent  to  sea  l^r^goity 
by  the  plaintiff  j  and  he,  at  the  same  time,  appointed  o. 
the  said  J.  French  Burke  his  agent  in  London,  general^" 
In  the  course  of  her  cruize,  she  captured  the  Danish 
merchant  vessel  the  Carlotta,  bound  from  London, 
with  a  cargo  of  colonial  produce,  and  carried  her 
into  Portsmouth  harbour,  in  July  1813,  as  prize ; 
as,  it  was  alleged,  he  lawfully  might,  the  Spanish 
nation  then  being  at  war  with  Denmark.  On  that 
occasion,  an  inquiry  was  set  on  foot  as  to  the  legality 
of  the  capture,  and  the  truth  of  the  captor  being  a 
Spanish  vesaely  when  her  letter  of  marque,  and  all 
her  other  papers,  underwent  a  strict  investigation, 
by  the  Spanish  consul-general .  resident  in  this 
country,  who  finally  declared  them  to  be  authen- 
tic ;  andt  in  consequence  thereof,  the  Judge  of  the 
Court  of  Admiralty,  thi  Secretary  of  State,  and  the 
Lords  of  Council,  refused  an  application,  made  to 
them  by  the  persons  interested  in  the '  cqoftured 
vessel,  to  liberate  the  prize,  and  detain  the  privateer- 
She  then  sailed  again  from  Portsmouth^  leaving  her 
prize  in  that  port,  whither  she  returned  in  August 
following ;  but  being  about  to  proceed  to  Corunna 
with  her  capture,  both  vessels  were  arresfted  by  the 
officers  of  the  Customs, — ^the  Carlotta  on  a  charge  of 
having  guineas  on  board,  and  the  San  Juan  Baptista^ 
on  the  offences  imputed  to  her  by  this  information, 
in  breach  of  certain  statutes  and  of  the  orders  in 
council.  The  bill  then  stated  the  proceedings  in 
the  suit,  down  to  the  time  when  it  was  filed,  and 
charged,  that  the  plaintiff  was  able  distinctly  to 
prove,  by  witnesses  residing  in  Spainy  that  when  the 

vessel 
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^8^^'     ,  vessel  sailed  from  England  she  was  not  armed  con- 
Laragoitt  trary  to  her  licence,  (as  was  charged  in  one  of  the 
.     ^*  counts  of  the  information)  :  and  that,  at  the  time 

GxNSRAL.  of  her  seizure,  she  ^was  actually  and  bond  Jide  a 
Spcmish  vessel,  and  the  property,  by  purchase  for  a 
valuable  consideration,  of  a  subject  of  the  Crown  of 
Spain,  and,  consequently,  not  amenabfe  to  the 
British  navigation  laws,  or  boimd  by  the  treaties 
.  o£  Britain  with  other  states;  that,  without  the 
testimony  of  such  witnesses,  and  the  aid  of  properly 
authenticated  copies  of  the  various  documents  re- 
lating to  the  sale  of  the  vessel,  the  plaintifip  could 
not  safely  proceed  to  the  trial  of  the  informa- 
tion ;  and  therefore,  he  prayed  that  a  Commission 
might  be  issued,  for  the  purpose  of  examining  such 
witnesses,  and  that  an  injunction  might  be  ordered 
to  stay  further  proceedings  till  the  Commission 
should  be  returned.  ^ 

The  Attorney  General  having  put  in  the  usual 
answer  to  this  bill ; 

Martin^  and  CampbeU,  now  moved,  according  to 
the  prayer  therein ;  and,  in  support  of  the  motion, 
put  in  an  affidavit  made  by  the  plaintiff's  solicitor, 
stating,  that  he  had  been  advised,  and  believed, 
that  the  material  question  on  the  issue  under  the 
information,  was,  whether  the  St.  Juan  Baptista 
was,  or  was  not,  a  British  vessel,  at  the  time  of  her 
seizure  by  the  officers  of  the  Customs ;  that  he  had 
been  informed,  and  believed,  from  documentary 
evidence  which  had  come  before  him,  in  the  course 
oi  conducting  the  plaintiff ^s  defence  to  the  informa- 
tion. 
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tion,  that  the  said  vessel  was,  at  the  tune  of  her       i8i6. 
seizure,  a  bondjide  Spanish  privateer,  the  property   ^ 
of  the  plaintiff,  who  was  a  Spaniard^  and  resided  v. 

at  Corunna.  It  then  went  on  to  state,  that  the.  Attorney 
defendant  had  been  informed,  and  believed,  that 
the  sale  had  taken  place,  as  alleged  in  the  bill,  and 
that  the  defendant  had  repaired  and  fitted  out  the 
vessel  at  his  own  expense,  and  personally  hired  the 
crew ;  that  he  had  been  informed,  and  believed, 
that  the  British  register,  and  Mediterranean  pass, 
of  the  said  vessel,  was  in  the  possession  of  R.  AUeUj 
Esq.  the  British  consul  residing  at  Corunna^  and 
that  he  would  be  a  material  witness  for  the  defen- 
dant ;  that,  without  such  documents  and  evidence, 
he  could  not  safely  proceed  to  trial,  of  which  notice 
had  been  given  for  the  Sittings  after  Easter  Term. 

Under  these  circumstances,  it  was  submitted, 
that  as,  between  subject  and  subject,  a  Commissioii 
would  be  granted,  as  a  thing  almost  of  course,  as 
necessary  to  the  justice  of  the  case,  there  could  be 
no  reason  why  there  should  be  any  exception  in  the  ; 
case  of  the  Attorney  General.  It  would,  in  most 
instances,  be  otherwise  impossible  that  the  alien 
owner  of  a  ship,  cruizing  under  the  flag  of  a  foreign 
state,  could  defend  his  property  against  such  a  pro- 
ceeding as  this.  The  other  arguments  in  support 
of  tlie  present  motion,  were  much  the  same  as  those 
used  on  the  former  occasion.  The  first  case  of  thoso 
given  in  the  notes  in  the  following  page,  having  been 
cited,  the  Court,  expressing  a  desire  that  what  pre- 
cedents on  the  point  there  were  to  be  found  among 
the  records  of  this  Court,  and  of  the  Court  of 

Chancery, 
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1816.       Chancery,  might  be  brought  before  them,  granted 
Laragoity  a  ru^^  to  show  cause. 


V. 


Attorney       j^^  ^g^g  j^  ^.j^^  note*  (transcribed  from  tlie 
records)  were  now  offered  to  the  consideration  ojT 

6th  June*  ^ 

* ^ '  the 

•  Sahhh  undedmo  die  Novcmb'^  1699, 
Inter  Johan  fVardGen.  (qui  tin.)  &c-  quer. 

£t  Francum  Willet  clam  proprietat,  8cc.  sup  informat 

seizor. 

Et  inter  p'^fat  Francum  Willet  que? 

Et  Attorn.  Dni  Regis  Genal  &  p^fat  Johan  Ward  def. 

<^  billa  Anglican. 

MidiltitM,      Upon  the  motion  of  Mr.  Bernard^  of  counsel  with   the 
plaintiff  in  the  said  English  cause,  informing  the  Court,  that  , 
all  the  linen  in  question,  in  these  causes,  are  all  of  the  manufac' 
iure  o/* Germany,  and  imported  into  England  ^om  thence^  and 
that  the  same  were  seized  by  the  said  John  Ward,  the  plain- 
tiff in  the  said  information,  as  goods  and  merchandize  of  the 
mantifacture  of  some  of  the  dominions  of  the  French  King ;  and 
the  said  Francis  WiUet  having  thereupon  filed  his  said  bill, 
in  order  to  obtain  a  Commission  to  examine  his  witnesses 
beyond  the  seas,  to  which  bill  his  Majesty's  Attorney  Ge- 
neral, and  the  said  John  Ward,  had  put  in  their  answers,  to 
which  answers  the  said  Francis  WUlet  had  replied,  and  his 
Majesty's  said  Attorney-General,  and  the  said  John  Ward, 
had  rejoined;  it  was  therefore  now  grayed  by  the  said 
William  Bernard,  that  the  trial  of  the  cause  in  the  said 
Ward's  information,  may  be  put  off  till  next  Term,  and  that 
the  said  plaintiff,  WiUett,  may  in  the  mean  time  have  a  Com- 
mission for  examination  of  his  witnesses  beyond  sea ;  and  that 
the  same  may  be  read,  and  made  use  of  as  evidence,  upon  the 
trial  of  the  said  Ward*&  information ;  and,  upon  reading  the 
affidavits   of    Humphry    WiUet   and  Francis  Burgois;   and 
upon  hearing  Mr.  Ettrick  and  Mr.  Broome,  on  behalf  of  the 
said  Willet;  and  of  his  Majesty's  Attorney  General,  Mr. 
Doddf  and  Mr.  Bridges,  on  behalf  of  his  Majes^,  and  the  said 

Ward; 
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the  Court ;  and  it  was  said,  that  the  Court  of  Chan- 
cery furnished  ho  precedents  of  similar  motions. 

Dauncey^ 

Ward;  It  is  this  day  Ordered  by  this  Court,  That  the  trial  on 
the  said  plaintiff  fFan/'s  information,  shall  be  put  off  till  the 
last  sitting  of  the  next  Term ;  and  that,  in  the  mean  time, 
the  said  Francis  fVillet,  the  plaintiff  in  the  said  Er^ish  cause, 
may  take  forth  a  Commission  for  examination  of  his  witnesses 
in  parts  beyond  the  seas,  wherein  his  Majesty's  Attorney 
General,  and  the  said  Ward^  may  join,  if  they  think  fit;  but, 
in  case  they  will  not  join  therein,  within  a  week  after  the 
Term,  the  said  WiUet  may  take  forth  a  Commission  exparte ; 
and  publication  of  the  said  depositions  shall  pass,  upon  return 
of  the  said  Commission. 

BUTLKR  pro  WlLLBT. 

MartiSf  vi*  die  Feb,  1699. 

Same  Cause. 

Upon  the  motion  of  Mr.  Turner,  for  defendant,  to  put  off  the 
trial  till  next  Term,  he  having  a  Commission  gone  into  Germany 
to  examine  witnesses,  which  is  not  returned;  and  reading 
the  affidavits  of  Francis  WiUet,  Mr.  Etterich,  Mr.  Bro>ume, 
and  Mr.  Bamardj  of  the  same  side ;  Mr.  Attorney,  Mr.  Dodd, 
and  Mr-BridgeSf  pro  ^uer. ;  Ordered,  by  consent  of  Mr.  Ward, 
and  at  the  desire  of  defendant,  WiUett,  that  the  plaintiff  have  his 
costs  taxed  this  afternoon,  and  paid  him  to-morrow  morning ; 
and  then  the  cause  to  be  put  off  till  next  Term,  to  be  tried ; 
otherwise  the  cause  is  not  put  ofL 

Mercurii,  oS*  die  April,  1700. 

Wars  &  Wil&it. 

Upon  the  motion  of  Mr.'  Turner,  Ordered,  that  publication 
pass  on  Saturday,  unless  cause  on  Friday ;  and  tibe  deposi- 
tions, being  returned  in  hi^  Dutch,  to  be  translated  by  a 
public  notary,  upon  oath. 


179 
1816. 

*^        ^         « 
Laragoitt 

V. 

Attorney 

GSNZRAL. 


VOL.  II. 


o 


MartiSf 
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.  *^^^-  ,  Dauncejf^  Clarke^  and  Mitjbrdf  now  showed 
Laragoity  cause.  They  took  a  prelimiiiary  objection  to  the 
^-  affidavit 


Attobhsy 
Gkkssai.. 


MartiSf  i&*dieJuniij  1724. 

lOLE  V.  WCSTBORMK, 

Mr.  Bo&ile.--To  put  off  the  trial.  The  affidayit  of  defendaBt 
lead ;  Ordered,  the  plaintiff  show  cause  on  Friday. 

Veneris,  ig*  die  Juniiy  1724. 
Same  Cause. 
Mr.  Attorney  General  and  Mr.  Toller  showing  cause  against 
order,  16th  inst.  Order  read;  defendant's  affidavit.  The 
trial  put  off,  on  payment  of  costs,  and  the  plaintiff  at  liberty 
to  examine  his  witnesses,  giving  the  defendant  a  note  before, 
of  his  witnesses. 

Venerisy  20*  dieNw^j  1730. 
Moors,  qtd  tam^  against  Longuit. 

London,    Inter  Thorn,  Moore,  qui  tarn,  &c.  quer.  et  Sam!  Longtdtf  def. 

^  Informac.  Seizur. 

Upon  the  motion  of  Mr.  Ward,  of  counsel  with  the  defen- 
dant, informing  the  Court,  that  the  plaintiff  having  seised  as 
li»r&ited>  a  ship  called  The  Fame  Galley yjbr  importing  a  paroel 
^  skinSy  amtrary  to  the  Act  of  Navigation ;  to  which  ship  tfaa 
defendant  entered  his  claim,. and  exhibited  bis  hill  in  this 
Court,  against  the  plaintiff,  in  order  to  examine  his  witnesses 
beyond  sea,  pursuant  to  the  direction  of  the  Act  of  Naviga^ 
tJon ;  to  which  bill  the  defendant,  being  duly  served  with  the 
process  of  this  Coujt,  aj^eared :  It  was  dierefore  prayed, 
that  the  trial  of  this  cause  might  be  put  off  till  Easter  Term, 
atid  that  the  defendant  might  have  a  Commission  to  examine 
his.  witnesses  in  Bilboay  in  Spain}  and  that  the  depoHtions 
'  of  the  wimeBSSS  may  be  read  as  evidence  at  the  trial  of  this 
sause,  on  the  part  and  behalf  of  the  defendant;  when,  iq>0Q 
reading  the  affidavit  of  defendants,  and  on  hearing,  of  Mr, 
Attorney  General  and  Mr.  Bootky  of  counsel  for  the  plaintiff, 

and 
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affidavit  made  in  support  of  the  motion ;  which,  .     '^'^' 

they  contended,  as  it  stated  no  fiicts^  and  proceeded  Laragoitt 

entirely 


V. 

Attormby 
General. 


and  Mr.  Chute,  of  counsel  for  the  defendant ;  It  is  this  day 
Ordered  by  the  Court,  That  the  trial  of  this  cause  be  put  off 
till  E(uter  Term,  and  that  a  Commission  be  awarded,  as  de* 
sired ;  and  that  the  depositions  of  the  witnesses  to  be  taken, 
be  read  as  evidence  at  the  trial  of  this  cause,  saving  just 
exceptions. 

Tuesda^y  the  25th  of  N&oember,  1 735. 

Longman,  qui  tarn,  &c.  v,  Kemble. 

Mr.  BoaUcf  for  the  defendant;  for  a  Commission  to  Hmn-^ 
burgk,  to  examine  witnesses  in  the  affidavit  of  the  defendant 
mentioned,  and  that  the  trial  may  be  put  off  to  next  Eagter 
Term ;  defendant's  affidavit  read;  Mr.  Attorney,  and  Solicitor 
General,  for  the  plaintiff. 

Ordered,— A  commission  ret.  sine  dehtione,  and  the 
trial  put  off  till  the  sittings  alter  next  Tenn ;  and 
that  the  defendant  have  a  writ  of  delivery,  by  con* 
sent,  on  giving  the  usual  security. 

Monday f  the  sS^A  day  of  November^  1737« 
Between  Adam  Henry  Schwartz,  Samuel 


Feimak,  and  Zuckerbecker         ^    amtifls. 


And  Stephen  Scott     -        -        -     Defendant. 

By  Bill. 
Upon  the  motion  of  Mr.  Bootle,  of  counsel  on  behalf  of  Londoru 
^e  plainti&,  informing  the  Court,  that  the  said  defendant 
having  lately  seized  to  the  use  of  His  Majesty  and  himself,  a 
^ip  or  vessel  called  The  Constant,  with  the  tackle,  apparel, 
and  furniture  thereof,  and  several  parcels  *of  hemp,  pipe  and 
hogshead  staves,  and  fir  timber,  the  property  whereof  has 
been  duly  claimed  by  the  said  plaintiffs ;  that  the  said  defen- 
dant has  filed  an  information  of  such  seizure,  in  this  Court, 
and  has  therein  laid  the  cause  of  forfeiture  of  the  said 
ship  and  goods  to  be,  that  the  said  goods  were  imported 
into  Cheat  Bntukij  m  the  said  ship  not  being  navigated  pur- 

O  2  suant 
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^g^^'       entirely  on  the  information  of  persons  not  named, 

Laragoity  ^^  ^^  *^®  belief  of  the  solicitor  for  the  plaintiff  J 

V.  and 

Attorney 

GsNERAL.  gy3^j  iQ  ^g  ^^  q£  Navigation;  and  further  infomiiiig  the 
Court,  that  the  said  now  plaintiflb  hav«  sereral  witnesses,  at 
present  living  at  Rig(h  within  the  dominions  of  the  Empress 
of  Russia^  who  can  prove  the  said  ship  to  he  navigated  accord- 
ing to  the  said  Act ;  had  filed  their  bill  of  complaint  in  this 
Court,  against  the  said  defendant,  Scotty  in  order  to  have  the 
benefit  of  a  Commission  to  examine  the  said  witnesses ;  and  the 
said  defendant  having  put  in  his  answer  to  the  said  bill,  it  was 
therefore  prayed,  in  pursuance  of  a  clause  in  the  said  Aci  of 
Parliament^  That  the  plaintiffs  may  have  a  Commission,  under 
seal  of  this  Court,  for  the  examination  of  witnesses  in  this 
cause  on  behalf  of  the  said  plaintiffs,  at  Riga  aforesaid,  and 
that  the  trial  of  the  cause  in  the  said  information  of  seizure, 
may  be  put  off*  till  the  said  Commission  shall  be  returned ;  and 
on  reading  the  affidavit  of  Hare  Hayswy  and  hearing  Hii 
Majesty's  Attorney  General,  on  behalf  of  the  said  defendant, 
Seoti;  It  is  this  day  Ordered  by  the  Court,  That  a  Commission 
shall  forthwith  issue,  under  s^  of  this  Court,  for  the  exami- 
nation of  the  saidplaintifi  witnesses  at  R^a  aforesaid  ;  and 
the  said  defendant,  Scatty  may,  if  he  think  fit,  cross-examine 
the  said  witnesses,  and  for  that  purpose,  he  is  to  name  and 
strike  Commissioners  m  four  days,  or  else  the  said  plaintiA 
are  to  issue  the  said  Commission  eajmrte ;  and  that  the  trial 
of  the  cause  of  the  said  information  of  seizure  shall  be  put  off 
till  the  next  Term,  on  payment  to  the  said  defendant,  Scoit^  of 
costs  incurred,  for  such  matters  as  will  not  serve  again  to  be 
taxed  by  the  Deputy  Remembrancer  of  this  Court ;  and  the 
said  plainti£Bs  are  not  to  prosecute  any  action  at  law  in  the 
mean  time,  against  the  said  defendant,  Scott,  touching  the 
.  seizure  of  the  said  ship  and  goods. 

Saturday i  the  ith  day  of  February,  1755- 
Attorney  General  against  Stockton. 
Mr*  Cn^r.-— To  put  off  trial  to  next  Term.     Affidavit  of  de- 
fendant, William  Stockton,  read,  and  of  Thomas  Bamgfidd. 

Mr.  Attorney  General  to  show  cause  on  Tuesday  next. 

Wednesday^ 
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and  referred  to  documentary  evidence,  without  de-  ,    ^^^^' 

scribing  the  nature  of  those  documents,  waa  not,  LARAGoixr 

therefore,         *'• 

Attornjsy 

Cl£NJUlAL« 

Wednesdaiff  the  12th  ofFebruaiyy  1755, 

Same  Cause. 

Mr.  Solicitor*  General  showing  causa  against  the  Order 
of  thq  8th  instant,  Order  read,  and  affidavit  of  defendant, 
Stockton  ;  affidavit  of  George  Davjf. 

Mr.  StarktCy  ibr  Stockton  and  Mackenzie^  Mr.  Cay  for  same. 
The  trial  put  off  to  next  Term,  the  defendant  undertaking  to 
tiy  it  peremptorily,  and  consent  that  the  plaintiff  may  examine 
witnesBes  in  the  mean  time,  with  liberty  to  the  defendant  to 
croas-examine,  on  payment  of  the  costs  of  the  applications, 
and  of  such  matters  as^ill  not  serve  again  by  the  defendants, 
Stockton  and  Mackenzie^ 

Tuesday f  the  nth  February ^  1755. 

Manby,  guitamy  against  Hallowat. 

to  By  Information  of  Seizure. 

'■  Upon  the  motion  of  Mr.  Starkky  of  counsel  with  the  de- 
fendant, informing  the  Court,  that  the  said  informant  having 
seized  as  forfeited,  the  goods  in  question,  to  which  gooda  the 
defendant  entered  his  claim  of  property  in  diis  Court,  and 
gave  security  for  costs,  as  the  law  directs ;  and  the  said  infor- 
mant having  filed  an  information  upon  the  Act  of  Navigation, 
the  defendant  having  smce  filed  his  bill  in  this  Court  against 
the  said  informant,  in  order  to  examine  his  witnesses  beyond 
the  sea,  pursuant  to  the  direction  of  the  said  Act  of  Navigation ; 
to  which  bill  the  informant,  bemg  duly  served  with  the  process 
of  this  Court,  appeared;  It  was  therefore  prajred,  that  the 
trial  of  this  cause  might  be  put  off  till  next  Term,  and  that  the 
defendant  may  have  a  Commission  to  examine  his  witnesses  at 
Rotterdam^  in  HoUandy  and  that  the  depositions  of  the  wit- 
nesses may  be  read  as  evidence  at  the  trial  of  this  cause,  on  the 
part  and  behalf  of  the  said  defendant,  saving  just  exceptions; 
when,  upon  reading  the  affidavit  of  the  swd  defend^t,  and 

O  3  also 
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theref(»re,  a  sufficient  verification  of  the  statements 
in  the  bill,  to  satisfy  the  Court  that  there  existed  goojl 

grounds 

also  the  blU,  It  is  this  day  Ordere4  by  the  Court,  That  the 
trial  of  this  cause  be  put  ofF  till  next  Term,  and  that  a  Com- 
mission be  awarded  as  desired,  returnable  the  first  day  of  next 
Term ;  and  that  the  defendant  be  at  liberty  to  join  in  such 
Commission,  unless  cause  be  shown  to  the  contraiy  by  the 
said  informant  to-morrow. 

Friday y  the  ^ui  May,  1756. 
Butts  and  another,  qui  tam^  against  Hart  and  another. 

Upon  the  motion  of  Mr.  Perrott^  of  counael  for  the  said  d&- 
fendants,  praying,  for  the  reasons  mentioned  in  the  affidavit 
of  Richard  Cracrqfty  the  younger,  that  the  nid  defendaalB 
*  may  have  a  netu  Commission^  under  the  seal  of  thia  Court^  di» 
rected  to  proper  Commissioners  at  Nefvo  York,  for  the  exami- 
nation of  their  witnesses  in  this  cause,  returnable  on  the  first 
day  of  next  Michaelmas  Term,  and  that  the  trial  of  this  cause 
may  be  put  off  until  the  sittings  after  the  said  Terra;  on  reading 
the  affidavit  of  the  said  Richard  Cracrqfty  the  younger,  and 
hearing  the  honourable  WilliawiMurrayy  Esquire,  HisMajestgr's 
Attorney  Gnenaral,  m  ^ke  behalf  of  His  Majesty  and  said 
Thomim  Btii^  and  Henry  Hastings;  It  Is  thereupon  Ordered 
by  &e  Court,  as  prayed* 

Wednesday^  ike  aad  of  Nefoember,  1758. 
CoPGROVE,  qui  tarn,  &c,  against  Holding. 

Between  MichaM  CopgroWy  guitamf  d:€.  inlbniiBntt 
aad  Henry  Holding,  claimmg  the  property  of  «  ship 
or  Tcsael  called  TheDorotheOf  with  her  tackle,  Ac 
and  apercel  of  mohsaes,  seised  by  the  said  infor-^. 
inani  defendanty  by  iufermatioa  ctf  seiaure. 

Upon  the  motion  of  Mr.  Starkiey  of  counsel  for  the  defi^- 
daBt»  informing  the  Court  tlpaAthesaidi^MAardCky^nm  had 
lately  seised  ai  forfeited,  the  ship  aad  goods  in  question^ 

whereto 
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grounds  for  granting  the  application.    The  cases,        ^^^^' 
they  contended,  were  not  in  point,  being  those  in  Laha(;oitt 
which  Commissions  had  been  granted  nnder  the         ^-^ 
Navigation  Act ;  and  no  instance  of  a  similar  ap-    genjrral. 
plication  had  been  found.     A  case  of  Head  (qui 
torn)  V.  Farter^  was  cited  for  the  Crown,  where  a 
similar  motion  had  been  refused.. 

[It  was  urged,  that  the  depositions  could  not  be 
used  at  the  trial,  if  the  application  succeeded  \  but 
the  Court  said,  it  would  be  part  oi  the  order,  that 
they  isftiould  be  received  in  evidence.] 

On  the  other  side,  it  was  submitted,  that  no  affi- 
davit was  necessary  in  such  a  case  as  the  present ; 
that  the  cases  cited,  though  certainly  arising  out  of 

offences 

wlMrelo  the  defendant  had  entered  his  claini  in  this  Court; 
and  that  the  said  informant  haYing  filed  an  information  on 
the  Act  of  Navigation,  the  said  defendant  duly  pleaded  thereto, 
and  issue  was  joined  thereupon ;  since  which  the  said  defendant 
halh  exhibited  his  bill  in  this  Court  against  the  said  informant, 
fbr  Afe  examination  of  his  witnesses  beyond  the  sea,  pursuant 
to  the  direetioii  of  the  said  Act  of  Navigation ;  to  which  bill, 
the  said  informant  being  duly  served  with  the  procesa  of  this 
Court,  appeared ;  It  was  therefore  prayed,  that  the  trial  of 
this  cause  might  be  put  off  to  Easier  Term  next,  and  that  the 
defendant  might  have  a  commission  to  examine  his  witnesses 
m  HoRandj  and  that  the  depositions  of  such  witnesses  might 
be  road  as  evidence  at  the  trial  of  this  cause,  on  the  behalf  of 
the  said  defendant,  saving  aH  just  exceptions  at  the  said  trial; 
and  upon  reading  the  affidavit  of  the  said  defendant,  and  the 
said  bill,  It  is  Ordered  by  the  Court,  That  the  trial  of  this  cause 
be  put  off  to  the  sittings  after  next  Hilary  Term ;  and  that  a 
CoMoiHiiiott,  with  liberty  for  the  said  infonaant  to  joh»  in  the 
tf  be  awarded,  as  prayed. 

04 


ut  March. 
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1816^    ^  offences  against  the  Navigation  Act,  still  wei^e  in 

Laragoity  pointy  to  show  that  the  Court  exercised  its  common 

V-         law  authority  to  grant  Commissions  in  those  cases  ^  - 

General.   ^^^  ^^^7  ^^  ^^^  proceed  on  the  provision  in  that 

Act  which  merely  gives  the  Court  of  Chancery 

power  to  grant  a  Commission  in  a  summary  way, 

on  mere  motion,  without  the  expense  and  delay  of 

a  bill  previously  filed,  as  was  necessary  before  that 

statute ;  and  that  the  present  case  was  more  in  the 

nature  of  an  offence  against  the  Navigation  Act, 

than  the  statutes  for  the  suppression  of  smu^ling. 

Cur.  adv.  vuU. 

Friday,  Thomson,  Cfucf  BoroTij  delivered  the  opinion 

^.of  the  Court. — (After  Juwing  gone  minutely 
through  the  circumstances  and  proceedings  which 
had  taken  place,  and  reviewed  the  arguments 
used  on  either  side.  J — The  question  arises  upon 
those  counts  in  the  information  which  assume 
the  vessel  to  belong  wholly,  or  in  part,  to  a  British 
subject ;  on  which  it  becomes  necessary,  that  tibe 
plaintiff  should  prove  the  property  to  be  in  him ; 
which  he  alleges  he  can  do,  by  means  of  witnesses 
in  Spain,  if  the  Commission  for  which  he  has  ap- 
plied should  be  granted. 

This  application  has  been  strongly  resisted  on  the 
part  of  the  Crown,  as  one  in  which  the  Court  ought 
not  to  interfere,  there  being  no  similar  instance  in 
whicfh  they  have  ever  done  so.  On  the  other  side, 
the  case  of  Jenkins  v.  Larwood  was  cited  as  an 
instance  in  point. — (Having  gone  through  that 
case). — It  does  not  appear  by  Uie  report,  whether  that 

application 
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Bj^lication  was  made  on  a  bill  filed,  or  not.  Since  that       ^816. 
case/ there  have  been  many  instances  of  Commissions  Laeagoity 
being  granted  out  of  this  Court,  on  applications  by  ^ 

defendants  in  informations,  most  of  which,  if  not  all,  GenhuoI 
were  cases  of  breach  of  the  Navigation  Laws.  In 
one  of  which,  the  case  of  Ward  v.  JViUett^  a  Com- 
mission was  granted  to  examine  witnesses  for  the 
defendant,  in  aid  of  the  action  at  law ;  btit  it  is 
doubtful  whether  that  case  arose  out  of  an  alleged 
offence  against  the  Navigation  Act ;  and  I  perceive 
it  was  not  a  proceeding  with  a  view  to  the  condem- 
nation of  any  vessel,  but  was  a  seizure  of  goods,  on 
a  suspicion  of  their  being  of  French  manufacture. 
Now  this  case  is  somewhat  similar  to  that.  The 
question  to  be  tried  on  this  information  is,  to  what 
country  the  ship  seized  belongs.  The  authority  of 
this  Court,  to  grant  Commissions  in  such  cases,  is 
founded  on  its  general  jurisdiction  at  common  law, 
and  is  not  derived  under  any  particular  statute;  / 

and  it  acts  on  the  necessity  of  its  interference,  to 
afford  a  defendant  aid  in  trials  at  law. 

It  has  been  urged,  that  the  affidavit  made  by 
the  attorney  for  the  defendant,  proceeding  solely 
on  information  and  belief,  is  insufficient  for  the 
purpose  of  the  present  motion.  ^0  it  would  be,  if 
it  did  no  more :  but  it  is  there  sworn,  that  his  belief 
proceeds  on  documentary  evidence  in  his  possession ; 
and  it  is  further  stated,  that  the  defence  to  the 
action  depends  mainly  on  the  proof  of  the  country 
to  which  the  vessel  belongs. 

It  has  been  suggested,  that  our  granting  a  Com- 
mission 
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1816^       mission  in  this  case,  would  become  a  dangeMos 

.  precedent,  which  might  hereafter  affect  the  pro* 

V.         ceedings  of  the  Crown,  in  ail  cases  of  informationi 

ATTORKn  gjgj  against  defendants  for  breaches  of  the  revenue 

laws ;  but  the  Court  does  not  see  that  anj  such 

danger  is  to  be  a^rehended.     They  would  alwayi 

take  care  not  to  grant  such  a^iications  without 

good  and  sufficient  ground. 

The  offences  charged  in  this  information  are 
analogous  to  breaches  of  the  Navigati(m  Act ;  for 
the  result  will  depend  chiefly  on  the  inquiry,  whether 
this  be  a  foreign  or  British  ship.  The  Court  has  taken 
much  time  to  consider  this  motion,  because  it  is 
altogether  new  ia  practice,  although  it  is  not  new  in 
principle  \  because  it  falls  in  with  the  general  juris- 
diction which  belongs  to  it,  of  aiding  by  such 
means,  defendants  at  law,  in  cases  where  justice 
and  necessity  require  it^  and  in  applications  of  a 
similar  nature,  the  Court  would  watchfully  protect 
the  rights  of  tljie  Crown  from  being  abused  by  pre- 
tences ;  for  this  is  a  motion  by  no  means  of 
course. 

We  think  that,  in  the  Resent  case,  the  [daintiff 

is  entitled  to  have  a  Commission,  as  prayed ;  in  which 

the  Attorney  General,  if  he  think  proper,  may  join. 

^    Aud  for  that  purpose,  the  trial  of  the  infonnirtion 

must  necessarily  be  postponed  till  the  sittings  after 

,  the  next  Term. 

Order  made  absolute. 

Wattleworth 
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WaTTLEWORTH   t?.    Pitcher.  same  Day. 


Parker  moved,  that  the  injunction  which  tem^nthe 
had  been  obtained  by  the  plaintiff,  in  this  case,  affidavit  in 
might  be  dissolved,  with  costs,  for  irregularity.    The  motion  for  an 
objection  was,  that  the  affidavit  made  in  verification  and  thcbiif  in 
of  the  bill,  stated  that  one  of  the  bills  of  exchange,  the  date  of  the 

1  /.I'll  .  1         bill  of  ex- 

to  recover  the  amount  of  which  the  action  at  law  change,  on 
had  been  commenced,  was  dated  on  the  loth  day  ^J^t^^** 


oiJuly  1812,   whereas   the  bill  alleged  it  to  be  commciiced 
dated  the  15th  day  of  Jtme  1812  ;  which,  he  sub-  at'^w,iirofli- 
mitted,  was  such  a  variance  as  must  prove  fatal  to  fo^difsoMif 

the  injunction.  the  injunction 

obtained ;  and 
theCourtwil!, 

Maddock  admitted  the  variance,  which  he  de-  5?  '",®^^^."' 

diisolve  It* 
scribed  as  a  clerical  error ;  but  submitted,  that  the 

correct  date  having  been  set  out  in  the  affidavit,  as 

to  one  of  the  bills  of  exchange,  and  there  being  no 

objection  to  the  description  of  the  other,  which 

alone  would  be  sufficient  ground  for  obtaining  the 

injunction,  the  erder  ought  not  to  be  set  aside,  on  a 

matter  of  form  in  the  pleadings. 

Per  Cwriawi.— This  is  a  mistake  which  can  not 
be  overlooked.  It  is  impossible  that  the  Court  can 
be  instructed  as  to  which  is  the  true,  and  which  the 
false  date.    The  injunction  must  be  dissolved. 

Order  dissolved. 
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Jriday,  J^^g   ^^^   anOthCF  V.  BUTTERWICK. 

Ut  March,  ^2   ^/^J^ 


I5f  Sl^  a  This  Sai  prayed,  that  the  defendant  might  be 
deed,  entered  decreed  to  execute  a  fresh  conveyance  of  tithes 
previoui  purchased  of  him  by  the  plaintiffi,  agreeable  to 
onScriT'a*^^  what  was  charged  to  be  the  true  intent  and  meaning 
frefli  convey-  of  the  articles  of  agreement  entered  into  between 
^ecutc^  from"  'he  parties,  on  which  the  conveyance  objected  to 
which  a  cove-  ^gg  founded  J  and  that  an  injunction  might  in  the 
plained  of  as  mean  time  be  granted,  to  restrain  the  defendant 
hSentioif  of  *  ^^^  proceeding  further  at  law,  to  recover  a  pro- 
the  covenaji-    portion  of  the  arrears  of  rent  claimed  to  be  due 

tor  at  the  time  * 

of  the  agree-    from  the  plaintiff* 

ment,  or  in* 
8erted  therein, 

win  be  direct-      The  facts  on  which  the  bill  was  filed  were,  that 

ed  to  be 

expunged:  al-'  the  parties  having  contracted  for  the  sale  of  certain 
covewnt  was  ^thes,  held  by  the  defendant  on  lease  from  the 
introduced      ArchbishoD  of- ForAr,  under  an  annual  rent  of  20/. 

by  the  attor-  i        a      n  •  i  i      i  .  n      ^ 

ney  of  the  payable  to  the  Archbishop,  and  subject  to  a  further 
(but^hhout  ft^i^ual  payment  of  40/.  for  the  purposes  therein 
his  express     mentioned,  articles  of  agreement,  dated  16th  De- 

authority,)  on  _  it  i  ^ 

its  being        ccmoer  1795,   were  executed  between  them,  of 

the^^d   ^^^^^  ^^®  following  are  the  material  parts:   The 

not  consider-   defendant,  rector  of  Thirsk,  in  the  county  of  York, 

when  liable  to  agreed,  in  consideration  of  the  sum  of  2,840/.,  to 

t^^emer^*"^  execute  on  a  future  day,,  a  conveyance  of  the  said 

into  the  agree-  tithes,  and  a  bam,  usually  let  therewith,  to  the 

use  of  plaintiffi,  their  heirs  and  assigns,  for  and 

during  the  lives  and  life  of  the  longest  liver  of  the 

severd  persons  for  whose  lives  the  said  tithes  were 

granted  to  defendant,  with  all  benefit  and  advantage 

of 
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of  renewal,  from  time  to  time,  upon  the  death  of  any '      ^8ifr 
of  them ;  the  said  conveyance  to  contiun  all  cove-        rq^ 
nants  usually  comprised  in  conveyances  of  estates  ^^  another 
for  lives  and  terms  of  years.    "  And  it  was  thereby     Butter. 
I  covenanted  and   agreed  upon  between  the  said       wick.  . 

parties,  that  the  plaintiffs,  their  heirs  or  adminis-  . 
trators,  should  and  would  from  time  to  time,  and 
at  all  times,  upon  the  renewal  of  any  of  the  lives  for 
which  the  said  tithes  were  then  or  should  be  there- 
after held,  bear,  pay,  and  sustain  a  proportionable 
part  of  the  fines,  fees,  and  expenses  of  renewal,  in 
respect  of  the  said  tithes  thereby  contracted  for,  after 
such  manner  and  proportion  as  the  said  sum  of 
2,840/.  bears  to  the  full  value  of  all  the  tithes  of 
him  the  said  defendant,  htSowerby^  Thirsk^  Carlton^ 
aiid  Sandhtittony  and  as  the  same  were  lately  valued 
by  Mr.  John  Amsley;^* — that  soon  after  the  exe- 
cution of  the  said  articles  of  agreement,  indentures 
of  lease  and  release  were  duly  prepared  imd  executed 
between  the  parties,  in  pursuance  thereof;  that 
about  years  after  the  execution  of  the  said 

indentures,  the  defendant  made  a  demand  pn 
plaintiff,  for  the  payment  of  a  proportional  part  of 
the  rents  reserved  by  the  original  indenture  of  lease 
from  the  Archbishop  of  York  to  defendant ;  when 
plainti£&,  conceiving  such  demand  to  be  contrary  to 
the  agreement,  referred  to  the  indenture  of  release, 
and,  for  the  first  time,  discovered  the  following 
clause: — *' Subject  to  the  doing  and  performing 
*'  a  proportioiudt>le  part  of  the  covenants  and  agree-* 
**  ments  to  be  done  and  performed  in  and  by  the 
*^  said  original  in  part  recited  indenture  of  l^ase,  in 
^*  respect  of  the  said  tithes  and  premises  therein- 

"  before 
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1816.       <<  before  mentioned,  and  intended  to  be  thereby 
Rob        ''  released.     And  it  is  hereby  further  declared  and 
«Bd  another  «  agreed,  by  and  between  the  said  parties  hereto^ 
BuTTBR-     "  t^**  "P<^  *^^y  renewal  of  the  lives  by  which  the 
WICK.       <<  said  tithes  and  premises  then  were  or  should  be 
*^  thereafter  held,  they  the  said  plaintiffs,   their 
'*  heirs  and  assigns,  shall  and  will  bear  and  con- 
"  tribute  their  proportionable  parts  or  shares  of 
"  the  said  yearly  rents  reserved  in  and  hy  ike 
^*  said  in  part  recited  lease^  and  also  of  the  said 
^  fines,  fees,  and  expenses  of  renewal,^'  &c.     The 
bill  then  charged,  that  the  words  in  italics  were  inter- 
lined in  the  said  deed  in  •  a  different  hand-writing  ; 
that,  at  the  time  of  their  executing  the  said  release, 
the  plaintifis  had  no  suspicion  or  belief  that  any 
such  covenant  or  interlineation  hdd  been  intro- 
duced in  the  said  release,  but  that  they  signed  it 
under  the  idea,  that  the  same  corresponded  literally 
with  the  terms  of  the  said  agreement. 

The  defendant,  in  his  answer,  insisted  that  the 
interlineation  was  consistent  with  the  spirit,  true 
intent,  and  meaning  of  the  parties  to  the  agreement, 
and  with  the  terms  thereof;  and  alleged,  that  the 
interlineation  itself  was  introduced  by  the  plaintifis 
own  solicitor. 

It  was  in  evidence,  that  some  years  (either  five  or 
eight,  for  the  witnesses  differed  as  to  the  time),  after 
the  execution  of  the  deeds,  the  plaintifib  were,  for 
the  first  time,  called  on  by  the  defendant  to  pay  a 
proportionable  ^are  of  the  reserved  rents,  which  they 
refused  to  do.    It  appeared,  by  the  answers  given  to 

the 
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the  interrogatories  on  the  Commissiott^  by  the  per- 
son who  had  been  employed  by  the  plaintifi  to  treat        ^^^ 
for  the  purchase  of  the  tithes,  that  nothing  was  said  •»*  aaatber 
about  the  reserved  rents;  and  be  also  stated,  that    Bottm* 
be  did  not  conaidar  that  the  pkintiffi  were  to  hanre       ^ice. 
paid,  any  part  of  tha»,  or  he  shoidUl  not  hare  agreed 
for  90  large  a  sura.     The  profesaioiial  person  who 
proved  the  deeds,  and  was,  on  that  occasion,  die 
solicitor  of  both  parties,  in  answer  to  the  interro- 
gatories put  to  him,  swore  that  he  had  made  the 
interHneation  Hmself,  befere  the  execution  of  the 
deedsi»  and  that  he  had  done  so  of  his  own  accord, 
without  consulting  either  party;  because  he  had 
considered,  that  it  had  been  the  intention  of  both 
parties,    and   that   it   was  therefore  a  necessary 
alterati<m. 

On  these  facts,  it  was  contended,  hy  Martm^ 
and  Perkins^  £wr  the  plaintiff,  that  the  subsequent 
deed  could  not  be  extended  beyond  the  terms  of  - 
the  G(Hitoact  om  which  it  was  founded,  which  had 
been  ^tempted  to  be  d<me  by  the  interlineation  in 
the  deed  now  complained  of,  imposing  a  burthen 
(m  the  purchasiers  which  the  agreement  did  not 
warrant,  and  there  did  not  appear  to  be  any  autho- 
rity for  the  insertion ;  and  it  has  been  decided  faj^ 
that  a  specific  authority  is  necessary,  to  bind  the 
principal  by  the  act  of  his  attorney  ;  that,  at  least, 
the  plaintiff  was  entitled  to  an  issue,  to  ascertain 
how  it  had  found  its  way  into  the  deed,  and  whether 
it  had  been  in  the  contemplation  of  the  parties,  at 

(aj  3  P.  Wms.  «77. 

the 
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1816^       the  time  of  the  purchase,  that  the  plaintiff  was  to 
Rob       P*y  *  proportion  of  the  rent  reserved. 


and  another 

V. 


Butter-  Fonblanque,  and  Roupell^  for  the  defendant, 
.  WICK.  contended,  that  the  Court  could  not  interfere,  in 
the  present  instance,  to  reform  the  deed  of  con- 
veyance, inasmuch  as  there' was  no  express  variance 
between  the  articles  of  agreement  and  the  subse- 
quent release;  the  latter,  had  only  supplied  the 
silence  of  the  former.  The  principle  of  equitable 
interference,  in  the  reform  of  deeds,  is,  that  there 
must  be  strong  evidence  of  fraud,  or  of  an  obvious 
mistake ;  as  if,  for  instance,  the  agreement  had  ex- 
pressly .provided,  that  the  assignee  was  no^  to  pay 
rent ;  but  in  the  present  instance,  there  was  no 
such  clause,  and  he  was,  as  assignee,  to  take  the 
tithes,  subject  to  the  rents  and  covenants  to  which 
the  assignor  was  liable ;  and  such  would  have  been 
^  the  eflfect  of  a  deed  framed  in  the  language  of  these 
articles  ;  such  is  the  nature  of  all  assignments ;  or 
otherwise,  an  express  indemnity  would  be  necessary. 
The  interlineation  complained  of,  was  made  by  the 
plaintiffs  attorney,  and  the  acts  6f  professional 
men  are  binding.  The  policy  of  the  law  excludes 
parol  evidence,  oflfered  to  impugn  any  written  in- 
strument, still  less  the  habendum  of  a  deed,  and 
after  so  long  a  period. 

In  the  case  of  Imham  v.  Child  (h J ^    Lord 
Thurlow  lays  down  the  principle  at  great  length, 

(h)\  Br.  Ch.  C.  95. 

and 


1S5 

i8i6. 


WICK. 
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md  declares  the  rule  to  be  clear,  that  where  there 

it  a  deed,  it  will  admit  of  no  contract  that  is  not        j^ 
part  of  the  deed.     The  attempt  made  on  this  occa-  u^  another 
non,  if  successful,  would  destroy  that  principle,     Butteih 
and  be  productive  of  mischievous  consequences; 
and  therefore  ought  not  to  be  acceded  to,  but  in 
a  case  of  the  clearest  deviation  from  the  true  intent 
and  meaning  of  the  parties  to  the  agreement ;  which 
so  far  from  being  the  case  in  this  instance,  it  was  a 
much  more  natural  conclusion,  that  a  covenant  so 
fit  and  proper  to  be  introduced  as  the  one  com- 
plained of,  was  intended  by  the  parties  to  be  in- 
troduced into  the  deed  as  a  matter  of  course,  so 
consistent  was  it  with  the  nature  of  the  agreement. 


Thomson,  Chief  Barony  now  delivered  the 
opinion  of  the  Court.  In  stating  the  circum- 
stances, his  Lordship  observed,  that  with  respect  to 
the  interlineation  complained  of,  no  fraud  was  im- 
puted to  any  party.  The  effect  of  that  interlinea- 
tion, however,  would  be  to  render  the  plaintiffs 
liable  to  pay  a  proportional  share  of  the  rents  re- 
served. Now,  certainly,  there  is  not  in  the  agree- 
ment the  least  reference  to  the  plaintiffs  paying 
any  such  proportion.  -  It  is  an  agreement  for  the 
absolute  purchase  of  the  tithes.  The  rent  reserved, 
must  have  been  matter  of  attention  to  the  parties 
at  the  time  of  the  agreement ;  and  the  more  so,  as 
there  are  two  reserved  rents, — ^the  one  payable  to 
the  Archbishop,  and  the  other  in  trust  for  certain 
purposes. 


1st  March, 


VOL.  U. 

/ 


After 
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^8^€>  After  the  execution  of  the  deed,  xiq  demand  of 

Bo3  rent  wt^  made  by  the  defendant  on  the  pla£Qti£& 

«nd  another  for  some  years ;  but  at  length  a  demand  is  not  only 

Butter-  inade,  but  the  action  brought,  which  it  is  now  sought 

WICK.  %o  restrain. 

The  solicitor  who  prepared  the  deed,  has  been 
examined  as  to  the  fact  of  the  interlineation.  He 
says,  that  he  was  employed  by  the  plaintiffit  as  their 
solicitor  in  the  purchase ;  and  he  states  very  fauiy» 
that  the  words  interlined  are  of  his  hand-writing, 
and  that  he  inserted  them  at  the  time  of  examining 
the  engrossment  with  the  counterpart,  and  previous 
to  the  execution  of  the  deed  by  the  phuntifl^ ;  but 
that  he  did  so  without  any  express  authority,  but 
merely  because,  in  his  judgment,  he  considered 
them  proper  and  necessary ;  and  that  the  deed,  and 
words  so  interlined,  were  read  over  in  the  presence 
of  the  plainti£&,  previous  to  the  execution. 
« 

On  the  other  hand,  John  Smith  has  deposed, 
that  he  was  employed  by  the  plaintiffs  to  treat  for 
the  absolute  purchase  of  the  portion  of  tithes  men- 
tioned in  the  pleadings ;  and  that  the  defendant 
agreed  to  an  absolute  sale  for  the  sum  paid ;  that 
the  purchaser  was  only  to  pay  a  proportional  part  <^ 
the  fines  and  fees  on  the  renewal  of  the  lease ;  and 
that  no  conversation  or  agreement  took  place  en 
any  occasion,  respecting  the  payment  of  any  pro- 
portional part  of  the  rents  reserved.  He  then  pro- 
ceeds to  state,  what  indeed  is  obvious,  if  that  be  so, 
that  if  any  such  proposal  had  been  made,  he  should 

have 
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have  expected  an  abatement  out  of  the  purchase-  , ]^:2l 

money,  or  that  he  would  not  have  consented  to  have        Rob 
given  so  large  a  sum  for  the  tithes.  and  another 


V. 
ButTEtt- 


Then  the  question  is,  whether  there  is  such  evi-  ^i^k- 
dence  before  the  Court  as  to  induce  them  to  interfere 
in  the  manner  prayed.  It  is  not  suggested,  that 
the  parties  came  to  any  new  agreement,  respecting 
payment  of  any  part  of  the  reserved  rents.  The 
agent  says,  that  nothing  was  said  aboiit  payment  of 
rent ;  and  the  nature  of  the  transaction  does  not  of 
itself  warrant  the  interlineatioii.  The  payment  of 
a  proportional  part  of  the  fine  on  renewal,  certainly 
appears  to  have  been  the  sole  burthen  intended  to 
be  borne  by  the  purchaser  ;•  and  we  think,  that  what 
was  afterwards  added  in  the  deed,  arose  from  a 
misconception  on  the  part  of  the  solicitor,  but 
clctarly  widiont  intending  any  fraud.  We  are  of 
opinion,  that  it  was  not  warranted  by  tlie  original 
agreement;  and  that,  therefore,  this  suit  iir  well 
founded.  There  must  be  a  fresh  conveyance  ex- 
ecuted, as  prayed,  which  it  must  be  referred  tor  the 
Master  to  settle. 

There  was  another  mist&e,  in  the  prq>ortk>ti  of 
the  fine  to  be  paid  being  according  to  a  valuation. 
That  must  be  made  matter  of  inquiry,  in  the  aeam 
wty.  ]ji  the  mean  time,  the  injunction  which  has 
been  obtamed  must  be  continued. 

It  should  be  observed,  that  the  interlineatioii 
complained  of,  was  the  act  of  the  plaintifi^  own 
attonieyi  certainly. 

P  2  The 
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1816. 


JJ^J^  The  King  v.  Rock  and  o-thers. 


3af nof^nt  The  defendants,  together  with  Thomas  Ei/ton, 
an  amoveas      deceased,  were  partners  composin£:  the  firm  of  the 

ffUMUS,  to  re-         ^_  _  ^        ,  <r-v  1  1  1  /.    -r^  ^ 

move  the  Shrewsbury  Bank.  On  the  death  of  Eytony  who 
^im  pa^er-  ^^  ^^^^  receiver-genend  of  taxes  for  the  county 
ship  property  of  Solop^  his  eflfects,  includins  the  whole  of  the 

seized  under  ..  ,    /«  /.  T     1       1  • 

an  extent,       property,  CTcdits,  and  effects  of  the  banking  concern, 

tftmSe  ^^^  seized  into  the  hands  of  the  Crown,  under 

£rst  instance,   two  writs  of  diem  clausit  ea^tremunif  issued  i^ainst 

The  course  the  property  of  Euton,  and  executed  in  the  county 

18,  to  apply  for     n  J^  j  \      >^    cr      j  •  r 

a  reference  to  ot  Salop  and  City  ot  LondoTi;  m  consequence  of 
itemcm^"^     which,  die  bank  had  been  obliged  to  stop  payment. 

brancer,  and 

reporter?  ac.        Blosset,  Serjeant,  ^ipplied  for  an  order  to  show 

feint  and  wpa-  ^^^»  ^^7  ^^  amovcos  manus  should  not  be  granted 

rate  propvty,  as  to  the  partnership  property ;  informing  the  Court, 

vios mamu^  ^^  the  partnership  debts  amounted  to  more  than 

S^S'^coSSt]  *^^"*  ^^^^  assets,  by  6,995/.  25.  arf.,  which  defi- 

on  giving        ciency  was  to  be  answered  out  of  the  separate 

^^^"  ^*         estates  of  the  defendants ;  that  the  joint  business 

was  indebted  to  the  defendants  respectively ;  but 

that  the  said  Thomas  Eyton  was  indebted  to  the 

joint  business  in  5,450/. ;  and  he  mentioned  a  case 

in  .this  Court,  oi  The. King  y.  Clough^j  where  the 

Court 

^  In  that  case  (36  Feb.  18112),  it  was  ordered,  (on  motion 
on  the  part  of  the  assignees  under  a  commission  of  bankrupt 
against  Clough  and  his  partners),  that  the  Attorney  General 
iho«ld  ^ow  cause  why  the  inquisition  and  extent  should  not 
be  quashed,  or  the  as8ig:nee8  be  permitted  to  claim;  and  on 

hearing 
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Court  had  interposed  in  the  case  of  a  seizure  of       ^^16. 
partnership  effects,  and  had  ordered  a  reference,  to    .j^^  jjr^ 
ascertain  and  distinguish  the   separate  and  joint          v. 

Per  Curiam. — There  have  heen  miny  instances 
of  such  a  reference  to  the  Master  being  ordered; 
but  we  cannot  grant  an  order  for  an  amovea^ 
manus.. 

Motion  refused.* 


bearing  the  parties,  it  was  ordered,  that  the  assignees  should 
he  permitted  to  enter  their  claim,  and  that  it  should  be  re- 
ferred to  the  Deputy  Remembrancec,  to  inquire  and  report  what 
separate  property  the  defendant  was  entitled  to  on  the  24th 
of  «7ii/^la8t,  (the  date  of  the  inquisition);  and  it  was  further 
ordered  (by  consent),  that  there  should  be  a  reference,  to  take 
aa  account  of  what  proportion  of  tiie  property  the.partnersovere 
entitled  to  on  the  said  24th  Jub/,  and  of  the  debts  due  to  and 
from  the  partnership,  and  to  ascertain  the  clear  surplus  and 
proportion  to  which  each  party,  and  particularly  Govghj  wa& 
^titled. 

*  An  amtyoeas  mantu  waa  afterwards,  ordered,  h^Gonsentj  on 
the  defendants  giving  security  by  bond  to  answer  the  Crown's 
debt  out  of  the  effects  seized,  as  far  as  it  might  appear,  on 
taking  the  joint  and  separate  account  between  the  partners, 
that  the  Crown  would  have  been-  entitled,  as  against  those 
effects,  without  prejudice  to  the  Crown,  the  sureties  of  Eytoth 
or  the  sheriff  of  Sakp.. 


T  3  Bracebbidgk 
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fU  Afn-il  BrACEBEIDGE   V.    BuCKLEY. 


Tijc  Court      The  plaintiflF  prayed  to  be  relieved  from  the  for- 

wiU  not  give  *  .  iii  i/» 

relief  in  eauity  feiture  of  a  term  mcuiTed  by  breach  of  a  covepant 
»^s%iitoV  in  his  lease,  to  layout  1,060/.  in  repairs  on  the 
re-entry,  for     premises  within  twelve  months  from  the  commence- 

a  forfeiture        *  /%    »       t       •  in 

by  brevh  of  ment  01  the  demise ;  and  for  an  mjunction,  to  re- 
LrJu^a^Um  strain  the  defendant  from  proceeding  in  an  action. 
of  money;  on    of  eiectment,  which  he  had  commenced,  to  recover 

the  premises  •'  -  n  ^i 

in  repairs        the  posscssion  01  the  prcmiscs. 

within  a  given 
time. 

And  that  '^^  ^^^  Stated,  that  the  parties  having  agreed 
notwitb»tand-  qh  the  tcrms  of  the  lease  some  time  in  the  year 
SlnnTrcq*!?-  i8p5,  tfeo  followii^g  notc  was  made  of  the  agi^- 
by  theTaS^^^  ment  then  entered  into  between  them  :*~*  Memo* 
lord,  for  p^r-  <  randum  of  f^reement  between  General  Buckky 
thccovcnwit,  •  and  Mr.  Bracebridge^  for  the  house  in  Duke- 
hcliavcsuf  *  jjtreet,  l^te  Dr. /S^wi^W^^;,  conditions  as  under;— 
fcred  the  <  term  for  sixty-one  years,  from  Lady  Z)flry . a  806} 
tinucin^po^-'  *  T^^t  140  guineas.  General  Buckley  to  pay  the 
session  of  the  <  f^nt  of  the  garden  as  now  paid ;  the  Ia^d-tax 

premises  for     -        :.  ,        ?;r      ^         i  t«  • 

three  years      *  red^^m^d. — Mr.  JS*  to  lay  out  1,000/. 

after  the  

breach  of  coyenant,  but  has  not  received  rent  fh>m  Ijm  in  the  mean  tilK,  or 
otherwise  recognized  tbe  sHbsiHcnfjB  olth^  tcntncy. 

^  The  time  within  which  the  coyenan^wM  to  have  l«on  p^cfia-incd  haviiw  heen 
limited  by  the  lease,  is  equivalent  to  a  specific  requisition,  of- per£pnpance  by  the 
'  lessor  i  and  a  neglect  on  the  part  of  the  tenant,  is  tantamount  to  a  refS^  in  Law. 

The  ground  on  which  the  Court  refuse  ti>  relieve^  in  such  a  case,  is,  that  they  have 
no  effectual  means  of  ascertaining,  or  of  making  compensation  to  the  Covenantee. 

Nor  is  it  enough,  to  show  that  no  damage  has  been  lustained  by  the  delay,  and 
that  the  premises  may  be  put  into  as  good  or  better  condition  than  they  would  have 
been  if  the  covenant  had  been  punctually  perfonned,  or  even  that,  by  a  mistake 
of  the  solicitor  who  prepared  the  lease,  the  Imiitadon  of  the  period  for  performance 
of  the  covenant  had  been  introduced,  although  not  warranted  by  the  pievious  agiee- 
ment^  ox,  90  understood  at  that  time  by  the  parties  themselves,  denied  by  the  answer. 

•    ,    .        •  At 
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At  that  time  (it  was  stated),  the  house  was  very 
much  out  of  repair ;  and  the  plaintiff^having  caused 
the  premises  to  be  surveyed,  tound  that  it  would 
require  a  much  lai^r  sum  (3,000/.)  to  put  them 
into  complete  repair.  He  represented  the  result  of 
that  survey  to  the  defendant,  and  requested  an 
abatement  of  the  rent  in  consequence,  which  he 
refused ;  but  proposed  instead,  to  extend  the  term 
to  eighty-one  years,  the  original  agreement  in  all 
other  respects  to  stand ;  which  was  acceded  to  by 
the  plaintiff.  The  defendant,  on  the  28th  iV^ot^ffmi^ 
1805,  executed  a  lease  according  to  that  agree- 
ment. In  the  indenture,  there  was  inserted  a  cove* 
nant,  that  the  plaintiff  ^Aot/Ztf,  within  twelve  months^ 
lay  out  and  expend  on  the  premises^  in  good  and 
substantial  repairs^  the  sumqfi^oooL^  and  should 
and  Would,  during  the  said  tenb,  at  his  own  costs 
and  charges,  sufficiently  repafa*  and  maintain  the 
saone,  and  deliver  them  up  at  the  end  of  the  term» 
in-  sufficient  repair  and  condition..  The  plaintifl^ 
took  possession  under  the  lease.  ^ 
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1S16. 

V  * 

Brace- 
bridge 

Buckley. 


It  was  alleged  in  the  bill  (as  one  ground  of  the 
plaintiff's  equity^,  that  notwithstanding  the  said 
covenant  had  been  introduced  in  the  lease,  it  was 
in  fact  understood  between  the  parties,  that  the 
plaintiff  was  to  take  his  own  time  to  proceed  with 
tker  repairs;  and  that  ^  time  limited  by  the  eove- 
nant  for  that  purpose,  was  a  mistake  of  the  nature 
of  their  agreement  on  the  part  of  the  defendant'^ 
solicitor^  who  prepared  the  lease ;  that  the  state  of 
the  premises  was  sach  as  to  r^det  it  necessary  that 
a  great  part  of  the  houBe  shoddbe  entirely  rebuitfi. 

P4  The 
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Brace- 
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BUCKLET. 


CASES  IN  THE  EXCHEQUEK, 

The  plaintiff  continued  in  undisturbed  possession 
until  the  month  of  August  1809,  without  having 
been  called  on  by  the  defendant  to  begin  to  repair. 
He  then  received  a  letter  from  the  defendant's 
solicitor,  demanding  payment  of  one  year's  rent, 
due  up  \X)  Lady-Day  1807  ;  "  from  which  time,** 
(the  letter  added),  '*  General  Buckley  does  not 
consider  you  his  tenant."  The  plaintiff,  finding 
that  it  was  intended  to  take  advantage  of  the  cove- 
nant, wrote  to  the  defendant,  proposing  to  enter 
into  an  engagement  to  rebuild  the  premises  within, 
a  reasonable  time,  and  to  lay  out  4,000/.  on  them  ; 
and,  in  the  following  October^  tendered  the  whde 
of  the  arrears  of  rent  due. 


The  defendant,  in  his  answer,  admitted  the  facts^. 
stated  in  the  bill,  except  that  it  was  understood . 
between  the  parties,  that  the  money  was  to  be  laid  « 
out  as  suited  the  plaintiff's  convenience,  or  other  : 
than  according  to  the  terms  of  the  covenant ;  and 
denying  that  the  premises  were  so  much  out  of. 
repair  as  had  been  represented,  and  stated,  that  the 
repairs  had  not  then  been  begun* 


It  was  in  evidence,  from  the  depositions, of  a  sur- 
veyor, that  the  premises  had  sustained  no  injury  by 
not  having  been  earlier  repaired ;  and  that  the  money 
might  be  more  advantageously  laid  out  on  the  pre- 
mises at  the  time  the  defendant  proposed  to  do  it, 
than  before.  And  it  was  deposed  by  the  solicitor 
who  prepared  the  lease,  that  the  defendant  had  not 
required  that  the  period  for  laying  out  the  repairs 
should  be  limited  by  the  covenant  to  twelve  months ; . 
^  .  and 
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and  thtit  the  introduction  of  such  limitation  was  a  1816, 

mistake ;  and  that  the  defendant  had,  on  the  con-  Brac£- 

traiy,  observed  to  the  deponent,  that  the  longer  the  bridge 

money  was  delayed  to  be  laid  out  in  the  repairs,  the  Buckley. 
more  advantageous  it  would  be  to  him. 

On  the  1 2th  December  1 809,  the  Court  granted 
an  injunction,  on  argument  and  the  authority  of" 
die  cases,  till  the  hearing  or  further  order;  directing 
the  plaintiff,  in  the  mean  time,  to  pay  the  arrears  of 
rent  due,  without  prejudice. 

The  cause  was  afterwards  heard  by  the  Cpurt,  on 
a  motion  to  dissolve  the  injunction  which  had  been 
obtained ;  on  which  occasion  it  was  ordered  to  stand 
over  for  further  argument ;  and  now 

Moupell  resumed  the  argument,  on  behalf  of  the  1814. 
plaintiff;  and  contended,  that  this  was  a  fit  case  for  *^  ^<««»**^- 
the  interference  of  a  Court  of  Equity,  to  relieve 
against  the  covenant.  He  placed  his  chief  re- 
liance on  the  case  of  Sanders  v.  Pope  (aX  which 
had  been  founded  on  a  series  of  previous  authori- 
ties*, and  incontestably  established  the  jurisdiction 
of  Courts  of  Equity  to  grant  relief  in  such  cases. 
In  tliat  case  the  Chancellor  (Lord  Erskine)  had 
relieved  against  a  forfature,  under  circumstances  less 

(aj  IS  Ves.  aSa. 

*  All  the  authorities  od  this  point  are  so  fully  gone  into  in 
tke  course  of  the  judgnent,  that  they  are  omitted  in  the  dis- 
cussion at  the  bar,  where  they  were  collated  and  commented 
on  with  great  research  and  ability, 

favourable 
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^^^^'  farourable  to  such  an  application  than  those  mtder 
Brace-  >vhich  the  present  plaintiff  applied.  As  far  as  that 
BBiPGE  case  goes,  it  is  precisely  the  same  as  the  present ;  and 
BuckVet.  ^^  objection  can  be  made  in  this  which  would  not 
have  applied  to  that.  The  principle  of  the  Equity 
is,  that  wherever  a  compensation  can  be  made  for  a . 
breach  of  covenant,  the  Court  will  relieve  against 
.  the  forfeiture.  The  strong  grounds  of  the  present 
amplication  are,  that  the  plaintiff  is  willing  to  submit 
to  any  terms  the  Court  shall  impose,  even  to  jdace 
the  defendant  in  a  better  situation  than  he  would 
have  been  if  the  covenant  had  been  performed 
strictly.  The  plaintiff  has  been  permitted  to  con* 
tinue  in  the  undisturbed  possession  of  the  premisea 
for  two  years  after  the  alleged  breach  of  covenant, 
and  a  great  arrear  of  rent  has  been  allowed  to 
become  due  subsequently,  notwithstanding  the  for- 
feiture; whereby  the  plaintiff  has  been  lulled  into  a 
security,  not  inconsistent  with  the  mutual  under* 
standing  between  the  parties  at  the  time  of  entering 
into  the  agreement*  Those  circumstances,  and  tha 
fact  of  there  being  no  limited  time  for  commencing 
the  repairs,  mentioned  in  the  original  agreeioeEty 
sufficiently  confirm  the  evidence  of  theaoUcitor, — 
that  it  was  not  the  intention  of  the  parties,  that  the 
time  should  be  so  limited.  During  all  that  time, 
the  defendant  never  applied  tq^.the  plaiattf  on  tike 
subject,  or  required  that  he  should  begin  to  repair ; 
on  the  contrary,  he  seems  to  have  considered,  that 
the  delay  woold  have  been  for  his  adwntage.  A 
Court  of  Equity  will  expect  that  such  apjfieation 
should  be  made,  or  Chat  some  notice  should  be 

given 
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given  of  the  lessor's  intentioii  to  enter,  uuless  the       1S16. 
covenant  be  performed,  before  they  wUl  permit  a     bbacb- 
sudden  advantage  to  be  taken  of  m  involuntary  and     bkiiws 
uninjurious  omission  to  do  what  may  afterwards  be    ^^ 
doQe.  The  n^lect»  in  this  c^set  has  ratharbeen  on  the 
part  (^  the  defendant,  in  not  calling  on  the  plaintiff 
to  perform  the  covenant  before,  or  giving  him  fur 
qotice  th^  otherwise  he  would  av^  biip«^^the 
amis^on.    He  has  w»iv94  ^  ngbt  by  net  imme- 
diately, or  at  leastf  8oonQr»  adopting  im  remedy. 
This  is  not  the  case  of  ^  reifwal  or  wiUnl  n^eet 
t0  perform  the  covenimt ;  and  that  is  a  diatinction 
made  in  all  the  eases. 

In  HiUv.  Barclay  (c)j  where  relief  was  refused, 
and  whieh  would  be,  but  for  that  material  diffierence, 
a  case  in  some  sort  advene  to  this  application,  there 
had  been  a  ^mand  made,  of  perfoimanee  of  the 
cownattt  before  the  ejectment  way  boaag^  In 
the  conclusion  of  the  Lord  ChaneeUor'a  judgment 
on  that  case,  the  lefiisal  to  comply  wkk  the  lequi* 
aition  to  rqiair,  ia  eiqpressLy  atated  as  a  giwnd  for 
withholding  the  relief.  The  Chancellor  emphatically 
» ^y»tmguMied  &e  ease  ^  MiU  v<  Marek^^  ftom 
tiuift  of  Sanders  v.  Po^. 

ABotiker  lavomraMe  ciiemBatanee  in  the  prerait 
ease  is,  the  lai^  amount  of  the  rent ;  and  it  is, 

(0, 16  Ye«.  40a,  and  18  Ves.  &6^ 

« llie  case  particularly  aKttded  to  by  die  ClhaaeetbTy  (bttt 
Dotasmed]!  ihpa9a6iof  die  Ref^ortinVese^  aDdsooiewluii 
an^iiadverted  en,  tt  dbiioody /7(Ki  T. 
and  QsAer,  as  stalled  ia  tte  aote. 

,  tlf^ore,    .... 


206 

1816. 

« ^ 

Brace- 
bridge 

Buckley* 


CASES  IN  THE  EXCHEQUER^ 

^  therefore,  not  like  the  cases  wherein  the  rent  is^  10. 
consideration  of  the  siun  to  be  laid  out  in  repairs^ 
little  more  than  a  ncmiinal  acknowledgment. 

[Richards,  Baron,  su^ested,  that  a  difficulty 
occurred  to  him  throughout,  which  had  not  yet 
been  removed;  and  that  arose  from  the  imprac- 
ticability of  a  Court  of  Equity  seeing  that  precise 
compensation  were  made  to  the  party  in  a  case  like 
the  present.  The  Court,  for  that  purpose,  should 
have  some  means  of  satisfying  itself,  that  its  decree 
would  be  carried  into  effect ;  and  without  an  officer 
duly  appointed  to  superintend  what  repairs  should 
be  ordered,  it  could  not  be  done.J 

It  was  answered,  that  the  case  of  Sanders  and 
Pope,  as  well  as  other  authorities^  had  pointed  out 
the  mode  of  effecting  that  object ;  which  was,  by 
directing  an  inquiry  to  be  made,  of  what  sum  would 
benecessary  to  put  the  premises,  in  the-  same  state 
of  repair  as  they  would  have  been  in  if  the  mon^ 
had  been  applied  according  to  the  contract. 

The  Court  inquired  of  the  result  of'  a  case  of 
Rol^  V.  Harris,  then  lately  before  hia  Honour 
the  Vice-Chancellor*,  which  arose  out  of  Ban 
aj^licadon  for  relief  against  a  breach  of  a  covenant 

..••'•.  ta 

*  RoLVE  v.  HARBIf. 

The  bill  wad  filed  for  relief  against  a  covenimt  in  a  lease  to 
insure  the  premises,  which  theplainttff  contended  oaglit  not  to  . 
hare  been  inti:odaced  into  the  deed ;  or  against  tfa^  forfeittire 
which  hadboea  incurred  by  the  breach,  if  the  Court  diould  be  of 
opinion  that  the  covenant  ought  to  standf  His  plaintiff's  fiithcxA 


Courts  of 
Equity  will 
not  relieve 
against  a  for- 
feiture for 
breach  of  a 
covenant  to 
insure,  &c.  Vide  ReymUs  v.  PiU^  p.  siai 


WaUam 
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td  keep  up  an  insurance ;   and  it  was  submitted 


at  the  bar,    that  whatever  was  the 


final  deter- 
mination 


William  Rol/tf  had  agreed  with  the  city  of  London,  for  a  lease 
of  a  house  in  Skinner^reet,  for  a  term  of  sixty  yeacsy  from 
Christmas  1806,  at  a  rent  of  225/.  per  annum.  In  April  1807, 
the  defendant  became  entitled  to  the  freehold  in  the  premises, 
under  the  City  Lottery  Schctne,  subject  to  the  said  agreement 
for  a  lease.  Previous  to  the  execution  of  the  conveyance  to 
the-defendanty  the  City  executed  the  lease  to  JV.lUJfe,  in  which 
was  inserted  a  covenant,  that  the  lessee  should  insure  the  pre- 
mises from  fire,  and  keep  and  continue  them  insured,  from 
thence  till  the  end  of  the  term ;  and  that,  during  the  term,  he 
should  keep  them  in  good  repair,  and  so  leave  them.  The 
bill  charged,  that  that  covenant  had  been  introduced  by  inad- 
vertence, without  consideration  paid;  and  that  it  was  not 
warranted  by  the  original  agreement^-ffhat  in  September 
1808,  W.  Rdfe  assigned  his  lease  to  the  plaintiff. — That  a  short 
time  before  Christmas  1809,  the  defendant  caused  the  plain- 
tiff to  be  served  with  a  notice  to  insure  the  premises,  according 
to  the  covenant,  and  he  e^cted  an  insurance  in  2,000// for  one 
year ;  but  that  he  neglected  by  accident,  in  the  hurry  of  busi- 
ness, to  renew  the- insurance  by  Christmas  in  the  next  year.— 
That  two  days  afterwards,  the  defendant  insured  the  premises, 
and»  without  notice,  brought  an  ejectment  for  the  breach  of 
covenant,  and  obtained  a  verdict. 

The  answer  denied  that  the  covenant  was  inconsistent  with 
the  original  agreement ;  and  that  the  plaintiff  had  omitted  to 
insure  by  accident ;  and  charged,  that  he  had  declared  he 
would  not  insure  without,  regular  notice. 

No  written  agreement,  nor  any  memorandum  of  agreement, 
was  produced ;  nor  were  the  contents  of  any  agreement,  if  once 
in  existence,  stated  or  proved.  It  was  not  shown  that  the 
covenant  had  been  objected  to  by  the  lessee,  or  his  solicitor, 
who  perused  the  draft  of  the  lease. 

It  was  in  evidence,  that  the  defendant  had  never  called  on 

the 
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mination  in  tbart;  case,  the  neglect  wiis  wilful, 
aft  the  defendant  had  there  also  required  the  per« 

formance 

the  plaintiff  t6  inmtfe,  tDi  Chxktmoi  1809,  althadgfl  he  had 
been  m  poseession,  under  the  lease,  firom  Chrisinuu  i8o6. 

The  Vice-Chancellor^  in  a  long  and  elaborate  judgment, 
delivered  his  opinion  on  this  case,  of  which  the  following 
are  the  principal  heads : — ^In  stating  the  &cts,  his  Honout 
adverted  to  the  absence  of  the  ori^nal  agreement  itself,  and 
the  very  imperfect  accoimt  which  was  given  of  what  were 
stat^  to  be  its  contents ;  that  nothing  was  expressed  but  the 
parties,  premises,  term,  and  rent.  Three  distinct  questions 
arise  in  this  case  \  first,  whether  the  plaintiff  can  be  relieved 
£h>m  Ahe  covenant  altogether,  on  the  ground  that  it  was  in- 
serted by  mistake;  secondly,  whether  the  defendant  had 
waived  hk  right  of  availing  himself  of  the  breach  of  covenant, 
by  Hot  having  called  on  the  plaintiff  before ;  and  thirdly,  whe* 
ther  this  Court  will  relieve  the  plaintiff  against  the  forfeiture, 
on  his  performance  of  the  covenant.  On  the  first  point,  (his 
Honour,  it  appears,  said),  the  plaintiff  has'^neither  by  the  bill, 
or  by  the  evidence  in  support  of  it,  made  out  a  case  for  rdief, 
by  expunging  the  covenant  to  insure.  It  is  a  principle,  that 
the  party  who  controverts  a  deed,  should  show  the  Court  most 
aatisfaetorily,  diat  it  is  not  consonant  with  his  agre^nent,  and 
that  there  must  have  been  some  mistake  or  fraud ;  whereas,  in 
this  case,  neither  is  the  agreement  produced,  or  the  terms  of 
it  ^t  in  proof;  and  what  evMence  there  is,  is  rather  the  o^tr 
way.  To  rectify  a  deed  by  striking  out  so  material  a  cove- 
nant, is  a  strong  act,  and  requires  a  very  strong  case.  In 
the  present,  there  is  no  pretence  for  such  an  interference  of 
the  Court. 

The  next  question  that  arises  is,  whether  the  defendant 
had  w&ivedhis  tight  tore-enterfor  the  breach  of  covenant.  Now 
this  bill  it  not  frftmed  to  bring  that  point  fully  belbre  the 
Court;  and  it  is  only  brought  forward,  as  a  circumstance  in 
favour  of  the  main  oljjects  of  the  application ;  but  if  there  had 
been  a&y  waiver,  it  would  have  been  matter  of  defence  at  law, 

and 
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ibrmance  of  tke  covenant,   and  the  plaintiff  had  ,  ^^^^^    , 

neglected  it.     The  Court  desired  to  know,  if  much  Bbacb^ 

stress 


wd  that  destroys  the  equitable  ground  on  which  thai  part  of 
the  plaintiff's  case  stands. 

As  to  the  coaapromifle  which  was  attempted  to  be  effiscted 
between  the  parlies,  and  which  haa  been  idluded  to,  that 
having  gone  off,  on  account  of  a  disagreement  about  the 
terms,  can  hazre  no  weight  as  a  circumstance,  in  the  case; 
and  if  there  were  any  thing  in  that,  it  would  abo  have  been 
more  properiy  matter  of  consideration  for  the  Court  in  which 
the  ejectment  was  brought. 

That  brings  usHo  the  third  object  of  the*  bill,— whedier  die 
Court  ought  to  give  the  relief  sought  against  the  forfeiture, 
for  the  breach  of  the  covenant  ?  and  that  is  certainly  a  very 
important  question. 

By  the  terms  of  the  lease,  the  tenant  was  bound  to  keep  the 
premises  in  repair,  without  any  exception  in  case  of  fire. 
Under  that  covenant,  he  was  an  insurer  to  the  landlord,  as 
far  as  his  responsibility  went ;  but  not  chusing  to  depend  on 
that  alone,  he  insists  on  the  further  security  of  an  insurance 
in  one  of  the  public  offices.  Notwithstanding  the  covenant, 
the  tenant  did  not  insure  from  1807  to  1809,  when  the  land- 
lord gave  him  notice  to  perform  the  covenant ;  and  his  atten- 
tion being  thus  called  to  it,  he  did  insure  for  one  year :  but, 
at  the  expiration  of  that  policy,  he  omits  to  renew  it ;  and  when 
asked,  whether  he  has  insured,  it  appears  diat  his  answer  is, 
not  that  he  intended  to  insure ;  but  that  he  had  not,  and  would 
not  without  receiving  a  regular  notice.  Now,  though  he  had 
previously  been  given  a  notice,  it  was  more  than  he  was  entitled 
to ;  and  the  defendant  might  have  ejected  him  without,  upon 
die  first  omission,  for  the  breach  of  covenant.  But  all  notion 
of  inadvertence  was  thereby  excluded;  and  if  it  were  not  so, 
the  covenant  amounts  to  a  condition,  that  die  tenant  shall  hold 
no  longer  than  whilst  he  insures. 
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Stress  was  laid  on  that  circumstance  by  his  Honour : 
but  it  was  submitted,  that  in  all  events,  that  feature 

of 

His  Honour  then  went  at  large  i&to  the  autlioritiet,  (aU  of 
xohich  are  cited  in  the  prindpcd  case  ;J  from  which  he  deduced 
the  following  principles,  as  the  general  result  and  efifect  of  the 
decisions : — ^Iliat  where  the  Court  will  relieve,  the  omission,  and 
consequent  forfeiture,  must  be  the  effect  of  inevitable  accident, 
and  the  injury  or  inconvenience  arising  from  it  must  be  capa* 
ble  of  compensation ;  but  that  where  the  transgression  is  wil- 
ful, or  the  compensation  impracticable,  the  Court  will  refuse 
to  interfere.  If  ,the  latter  branch  of  the  doctrine  were  not 
established  to  restrain  the  latitude  of  the  jurisdiction,  it  would 
be  a  most  dangerous  jurisdiction,  as  was  well  observed  by 
Lord  Sdon^  who  asks,^whiit  is  there  to  govern  a  Court  of 
Equity,  in  the  exercise  of  such  a  discretion  ?  The  decision  in 
Sanders  v.  Pope,  appears  to  have  been  founded  rather  on 
dicta  than  auUiorities,  and  goes  further  than  the  authorities 
warrant.  I ' 

Why,  in  such  cases  as  these,  of  relief  against  breach  of 
contract,  is  a  Court  of  Equity  to  be  i^led  on  to  make  a  new 
contract  i  The  parties  agree,  that  if  the  condition  be  broken, 
the  lessor  shall  re-enter ;  and  the  Court  is  asked  to  give  da- 
mages instead.  What  damages  can  the  Court  give  ?  and  what 
damages  could  reconcile  a  man  to  a  tenant  who  breaks  his 
contract,  and  brings  his  landlord  before  a  Court  of  Equity  by 
a  bill,  to  be  relieved  against  the  effect  of  his  own  injurioua 
neglect ;  and  to  defeat  the  landlord's  remedy  for  the  breach  of 
the  condition  on  which  he  holds,  because  he  has  done  so  ?  It 
seems  to  me,  to  be  a  mischievous  and  arbitrary  jurisdiction ; 
and,  if  exercised  at  all,  ought  to  be  confined  to  cases  of  a- 
pecuniary  nature,  such  as  non-payment  of  rent,  and  money 
not  paid  by  a  day  certain,  and  where  such  breaches  stand 
alone.  In  such  cases,  perhaps,  compensation  may  be  made ; 
but  when  the  principle  of  compensation  is  applied  to  other 
cases,  such  as  waste,  and  not  repairing,  it  becomes  very  diffi- 
cult, if  not  impracticable,  to  effect  it  The  only  mode  of 
measuring  damages  is  by  an  issue,  quantum  damniflcatus;  and 

that 
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of  the  case,  and  the  consequent  risk  which  had  been 
incurred  during  the  interval,  sufficiently  distin- 
guished it  from  the  one  now  before  the  Court. 

The  Lord  Chief  Baron  then  expressed  a  wish 
to  know,  what  had  been  finally  done  in  a  case  of 

Reynolds 

that  may  turn  out  to  be  wholly  unsatisfactory,  and,  in  many 
instances,  not  capable  of  being  carried  into  effect,  by  any 
means,  as  in  breaches  of  covenant  for  assigning  without 
leave.  In  this  very  sort  of  case  too,  how  can  we,  when  a  risk 
has  been  run,  estimate  the  quantum  of  that  risk  in  damages  I 
This  is  such  a  breach  of  covenant  as  is  out  of  the  measurement 
of  damages;  and  the  effect  of  giving  the  relief  prayed  would 
be,  that  any  tenant  may  hereafter  break  this  special  cove- 
nant with  impunity,  and  every  landlord  must  be  content  to 
take  his  tenant  for  his  insurer,  for  want  of  power  to  enforce 
his  covenant.  Whatever  may  be  done,  therefore,  in  general 
cases,  the  Court  ought  not  to  relieve,  in  forfeiture  for  breaches 
of  the  covenant  to  insure.  I  should  have  been  of  the  same 
opinion,  if  I  were  not  so  well  borne  out  by  authorities  on  this 
point,  as  I  find  I  am.  Having  stated  the  case  ofWadman  and 
Cakraft,  and  observed  that  the  question  there  was  distinctly, 
whether  the  power  to  relieve  was  restricted  to  cases  of  non* 
payment  of  rent ;  and  having  adverted  to  the  other  cases,  the 
effect  of  which  is  to  confine  the  jurisdiction  c^  the  Court,  in 
applications  for  relief  against  forfeiture,  his  Honour  particu* 
larly  and  emphatically  took  a  view  of  the  case  of  Reynolds 
V.  Pitt,  (cited  in  the  next  page.)  That  case,  he  observed,  was 
precisely  in  point  with  the  present  in  all  its  circumstances,  and 
proceeded  on  a  breach  of  the  same  covenant,  (for  trivial  dis- 
tinctions should  not  be  introduced  in  important  cases;)  and  that 
alone  would  be  a  sufficient  authority  for  refusing  the  relief 
sought. 

Upon  principle,  therefore,  and  precedent,  I  am  of  opinion, 
that  I  am  not  warranted  in  giving  the  relief  prayed  against 
the  forfeiture ;  and  I  think,  that  in  no  part  of  this  case  ought 
the  plaintiff  to  be  relieved. 

Bill  dismissed,  without  ci^ts. 
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Reynolds  v.  Pf«*,  which  was  also  a  suit  instituted 
for  relief  against  a  forfeiture  for  a  breach  of  a  core- 
nant  to  insure,  and  had  originally  come  on  in  this 
Court ;  where,  according  to  his  Lordship's  note  of 
it,  an  injunction  had  been  granted:  but  it  was 
afterwards  carried  into  the  Court  of  Chancery, 
and  was  brought  on  both  before  the  Master  of  the 
Rolls  and  the  Chancellor. 


On  that   case,    also,    the  same  distinction  was 
taken. 

Thomson, 


1812. 

\Zth  February. 


*  Reynolds  w.  Pitt. 

Pitt  had  let  Grig^by's  Coffee-house  to  Elizabeth  Shewin,  for 
twenty-one  years,  with  a  covenant  in  the  lease,  that  she  should 
insure  and  keep  it  insured  during  the  term,  at  800  /.,  in  some 
one  of  the  public  Insurance  Offices,  with  a  proviso  for  re-entry, 
in  case  of  breach  of  covenant.  She  took  out  a  policy  for 
seven  years  at  the  Phoenix  Office,  which  expired  at  Ladi/  Day 
1 808.  She  then  neglected  to  insure  for  two  whole  years ;  but 
during  that  time,  regularly  kept  up  an  insurance  on  her  own 
goods,  in  the  Sun  Fire  Office.  Pitty  however,  forgave  that 
omission,  and  she  took  out  a  policy  for  one  year,  which  ex- 
pired Lady  Day  1 8 1 1 .  On  the  25th  or  26th  AprU  1811,  Pitt 
called  at  her  house,  to  inquire  about  the  insurance,  when  she 
was  absent  from  home.  On  the  27th,  he  brought  an  eject- 
ment ;  on  the  26th  or  27th,  she  had  paid  one  year's  premium 
on  the  policy,  and  took  a  receipt  for  it. 

When  she  foimd  that  an  ejectment  had  been  brought  against 
her,  she  filed  a  bill  in  the  Exchequer,  for  an  injunction.  Pitt 
having  put  in  his  answer  in  time,  she  moved  for  an  injunction 
oh  the  merits,  on  the  2i8t  of  May  1811  ;  when  the  Court 
ordered  Pitt's  costs  at  law  to  be  taxed  by  the  Deputy  Remem- 
brancer, and  that,  on  payment  of  the  costs  so  taxed,  an 
injunction  should  issue. 

On 


HILARY  TERM,  56  GEO.  III. 

Thomson,  Chief  Baron.  If  a  man  covenant  to 
do  an  act  within  a  certain  time,  no  demand  is 
necessary ;  and  a  neglect  of  performance  is  tanta- 
mount to  a  refusal  in  Law. 

Barbery 
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On  the  27th  Ma^,  a  commission  of  bankrupt  issued  against 
Shewing  on  which  she  was  declared  bankrupt,  and  assignees 
were  chosen.  On  the  30th  June,  the  costs  were  taxed  at  34  /. 
odd.  No  tender  was  made  of  the  costs  till  the  gth  November 
Pitfs  solicitor  then  refused  to  receive  them,  and  gave  notice 
of  trial.  The  assignees  then  filed  a  supplemental  bill,  and  in 
Michaelmas  Term,  moved  for  an  injunction,  offering  to  pay  the 
costs ;  which  motion  was  refused,  with  costs. 

The  assignees  then  dismissed  their  bill ;  and  in  Hilary  Term 
filed  aaotlicr  bill  in  Chancery,  which  Pitt  answered,  stating  all 
the  foregoing  circumstances.  On  the  day  after  Hilary  Term, 
they  made  a  motion  before  his  Honour  the  Master  of  the 
Rolls,  for  an  injunction  to  stay  execution ;  and  on  this  day 
his  Honour  said,  the  covenant  to  insure,  differed  widely  from 
a  covenant  to  pay  rent.  If  rent  were  not  paid  at  the  day, 
still  no  danger  was  incurred,  if  it  ultimately  should  be  paid. 
But,  in  case  of  non-insurance,  the  risk  was  incurred  imme- 
diately. His  Honour  doubted  if  the  Court  of  Exchequer 
were  right  in  granting  an  injunction  in  the  first  instance ;  and 
he  refused  the  motion  with  costs. 


On  the  second  seal  after  Trinity  Term,  the  plaintiff  gave 
notice  of  a  motion  to  reverse  his  Honour's  order ;  which  the 
Chancellor  refused,  with  costs.  His  Lordship,  on  that  occa- 
sion, stated  all  the  cases  on  the  subject,  from  Cage  and  Russell 
down  to  Hill  v.  Barclay* — Mr.  Hart  had  insisted  on  the  case 
of  Rolfe  V.  Harris,  6th  May  181 1.— The  Chancellor  said,  tliat 
the  result  of  the  cases  was,  that  Courts  of  Equity  would  not 
relieve  against  wilful  default,  except  in  the  case  of  breach  of 
covenant  by  non-pajrment  of  rent;  nor  will  they  relieve, 
except  where  the  damages,  &c.  for  y^xch  compensation  may 
be  made,  are  certain. 

Q2 
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>Bi6.  Barber  J  for  the  defendant,  contended,  that  there 

Brace-      ^^  ''^^'^  ^®  waiver  of  his  right  to  enter  for  the  breach 

BRIDGE      of  covenant,  as  he  had  not,  by  any  subsequent  act, 

BucKLET.    recognized  the  plaintiff  as   his  tenant,    either  by 

receiving  rent  or  any  other ;  and  that  a  mere  delay 

in  prosecuting  that  right,  has  never  been  held  to 

amount  to  an  abandonment  of  it. 

In  support  of  the  proposition,  that  this  was  not  a 
case  for  the  interference  of  a  Court  of  Equity  in 
granting  relief,  the  following  cases  were  cited  and 
commented  on : — De  Scarlet  v.  Dennett("aJ ;  Flint 
v.  Brandon  (b)^ — where  the  Chancellor  refused  to 
decree  specific  performance  of  a  covenant  to  fill  up 
a  gravel-pit,  saying,  if  a  specific  perfonnanoe  is 
decreed,  a  question  may  arise,  whether  the  work  is 
sufficiently  performed, — Wadman  v.  Calcraft(c)\ 
Sparks  v.  The  Liverpool  Waterworks  Company (d)'j 
Hill  v.  Barclay  (e) ;  all  of  which  establish  the . 
principle,  that  a  Court  of  Equity  will  not  relieve, 
in  any  case  of  a  breach  of  covenant,  unless  it  be  in 
the  excepted  instance  of  non-payment  of  rent,  and 
then  only  where  there  has  been  no  other  covenant 
broken. 

tiii  April.         The   Court,   this  day,   delivered  their  several 
*       '          opinions. 

Richards,  Baron^  (having  stated  the  case). 
The  point  before  the  Court  is,  whether  the  plaintiff, 

CaJ  9  Mod.  aa.  (b)  8  Ves.  159. 

fcj  ioVe8.67.  (dj  i3Ve8.4a8. 

(ej  i6Ve8.403.    18.  lb. 

under 
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under  the  circumstances  of  the  case,  shall  be  relieved  ^^^^' 

from  the  forfeiture,  and  be  allowed  a  rei^sonable  Brace- 

time  to  repair  the  premises.  bridge 


The  prayer  of  the  bill  is  for  general  relief. 

There  is  no  fraud  imputed  to  the  defendant,  and 
no  mistake  attributed  to  the  plaintiff.  He  must  have 
been  perfectly  aware  of  the  covenant  which  was  in 
the  lease,  on  the  new  agreement.  (His  Lordship 
read  the  terms  of  the  covenant.)  This  was  the 
contract  between  the  parties;  and  I  conceive  it 
would  be  held,  that  it  must  be  performed,  in  a 
Court  of  Equity,  as  it  would  in  a  Court  of  Law, 
unless  there  were  cases  against  it.  I  only  know  of 
one  in  9  Mod  *.  There  have,  indeed,  been  some 
others  cited,  as  applying,  in  the  course  of  the  argu- 
ment. That  in  2nd  Vernon  1 1  do  not  understand ;  nor 
do  I  see  the  ground  of  the  decision  in  9  Mod.  I  am 
well  aware  that,  in  ancient  times.  Courts  of  Equity 
assumed  a  larger  jurisdiction  than  they  do  now  j 
anciently,  they  corrected  men's  contracts  without 
any  foundation.  Lord  Alvanley  observed,  on  that 
doctrine,  that  it  had  been  carried  to  a  length  that 
became  alarming,  but  that  it  had,  of  late,  been 
much  restrained ;  and  that  Courts  of  Equity  would 
no  longer  relieve  from  forfeitures  for  breach  of 
covenant,  except  where  the  party,  haying  done  all 
he  could  to  perform  it,  had  been  prevented  by 
unavoidable  accident  X.  In  the  case  of  penalties, 
I  think  the  Courts  have  very  properly  interfered, 

•  Hack  V.  Leonard,  9  Mod.  go. 
t  Webber  v.  Smith,  2  Vem.  103. 
X  Eaian  v.  Lyon,  3  Ves.  693, 

Q  3  A  penalty 


V. 

Buckley. 
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,  A  penalty  is  merely  a  mode  of  making  it  the  in- 
terest of  parties  to  perform  their  contracts,  as  in 
case  of  bonds  given  for  the  performance  of  cove- 
nants.    So  in  borrowing  money  .on  mortgages,  if 
the  principal  money  and  interest  be  ultimately 
paid,  the  contract  is  substantially  performed.    Rent, 
if  paid,  although  a  forfeiture  has  been  incurred  by 
non-payment,  has   been  held*to  be  a  ground  of 
relief  against  the  forfeiture.     In  those  cases,  the 
rent  is  certainly  not  paid  in  due  time,   exactly 
according  to  the  condition  of  the  covenant ;  but 
interest  being  paid  on  the  arrears,  though  that  may 
be  not  quite  equal,  in  point  of  advantage  to  the 
landlord,   to   primary  performance,  has  been  de- 
cided to  be  sufficient.     But  as  to  covenants  such  as 
the  present,  I  know  not  how  they  are  to  be  per- 
formed, unless  according  to  the  terms,    or  what 
compensation  can  be  given  fo^  non-performance ;  or^ 
if  there  could  be  any  made,  how  it  can  be  offered. 
Here,  indeed,  none  is  offered.     Hack  v.  Leonard^ 
is  a  case  much  relied  on  in  support  of  this  applica- 
tion.   There,  indeed,  the  Chancellor  said,  he  could 
not  see  what  damage  the  landlord  could  sustain  by  the 
building  being  suffered  to  be  out  of  repair,  provided 
the  lessee  kept  the  main  timber  from  being  rotten, 
and  left  all  in  good  repair  before  the  end  of  the  term. 
Now  that  does  not  amount  to  a  decision.    But  even 
that  case  had  nothing  to  do  with  compensation ; 
nor  was  any  decreed.     A  reference  was   ordered 
to  ascertain  what  damage  had  been  done ;  but  to 
whom,  and  how,  is  compensation  to  be  given  ?  Cer- 
tainly not  by  decreeing  a  sum  ef  money  to  the 
lessor,  to  enable  him  to  repair,  for  he  could  not 
^  enter 
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enter  for  that  purpose  j  and  are  you'  to  trust  to  a 
Jury  to  say  what  sum  would  be  necessary  to  put  the 
premises  in  repair  ?  I  do  not,  therefore,  think  that  a 
case  which  makes  at  all  in  favour  of  the  plaintiff; 
nor  does  the  ground  of  the  determination  appear, 
so  as  to  afford  a  principle. 

I  will  not  travel  through  all  the  cases  which 
precede  that  of  Sanders  v.  Pope^  in  which  Lord 
Erskine  went  into  them  all  largely ;  but  he  pro- 
nounced no  decree,  perhaps,  because  the  parties 
compromised.  I  am  anxious  to  know  what  decree 
could  have  been  made. 
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No  doubt  the  contract  of  these  parties  required 
that  1,000  /.  should  be.  laid  out  within  a  year ;  and 
I  wish  to  know  how  what  they  contracted  for  can 
now  be  done  ?  If  not  done  within  the  given  time, 
the  contract  is  not  performed.  The  lessor  cannot 
call  on  this  Court  to  compel  the  lessee  to  perform 
the  contract ;  and  why  should  the  lessee  call  on  the 
lessor  to  forego  it.  There  is,  certainly,  no  direct 
authority  against  the  case  oi  Sanders  v.  Pope ;  but 
both  the  present  Chancellor  and  the  Master  of  the 
Rolls  have  intimated,  hy  dictay  that  they  think 
otherwise  ;  and  I  think,  that  the  case  of  Hack  v. 
Leonard  does  not  sustain  Lord  Erskine* &  decision. 
I  am  of  opinion,  therefore,  that  the  lessor,  in 
this  case,  is  entitled  to  re-possess  his  estate,  by  con- 
sequence of  the  non-performance  of  the  covenant. 

But  the  bill  suggests,  that  the  lessee  will  expend 
as  much  money  as  will  put  the  premises  in  as  good 

Q  4  repair 
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repair  as  if  the  1,000  7.  had  been  laid  out,  according 
to  the  contract.  In  that  case,  it  must  be  referred 
to  the  Master,  to  say  what  money  would  be  re- 
BucKLEY.  quired  ;  and  the  sum  directed  by  him  to  be  laid 
out,  though  suflBcient  at  that  time,  might,  by  a 
change  of  circumstances,  become  insufficient  when 
the  repairs  are  in  progress. 


This  bill  was  filed  in  i8og ;  now  if  the  lessee 
had  died  insolvent  in  the  mean  time,  and  pending 
the  suit,  what  compensation  could  have  been  made 
to  the  lessor  ?  In  covenants  to  insure,  the  Court 
will  not  relieve,  as  has  been  decided ;  and  what 
distinction  is  there  in  such  cases  and  the  present  ? 
If  Bracebridge  had  died,  and  repairs  had  become 
necessary  again,  must  an  action  of  ejectment,  and 
another  bill  in  Equity,  be  again  resorted  to  ?  But 
above  all,  how  can  the  thing  sought  be  done?  The 
lessor  cannot  enter  to  superintend  the  repairs ;  and 
must  the  Master  be  directed  to  do  so  ?  If  this  had 
not  been  a  long  Term,  it  might  by  this  time  have 
been  exhausted.  The  Chancellor  has  said,  the 
Court  will  not  superintend  repairs.  The  Master 
cannot ;  it  is  impossible.  Lord  Tkurlow  thought 
a  building  could  not  be  erected  under  the  super- 
intendence of  the  Court  * ;  Lord  Hardwicke 
thought  a  building  might  t :  but  both  thought  that 
repairs  could  not  be  carried  on  under  the  direction 
of  the  Court.  The  Court,  therefore,  cannot  give 
a  compensation,  because  they  have  no  means  of 

•  Lucas  V.  Comerford,  3  Br.  C.  C.  166.— 1  Ves.  235.  • 
t  City  0/ London  v.  Nash^  3  Atk.  512. 

ascertaining 
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ascertaining,    precisely,    what    the    compensation  ^S>^' 

should  be,  or  the  mode  of  making  it,  when  ascer-  Brace- 

tained.     If  aflBdavits  were  adduced,  they  could  not  bridge 

enable  the  Court  to  arrive  at  any  conclusion.     I  Bockley. 
am  of  opinion,  therefore,  that  this  bill  should  be 
dismissed. 

Lord  Erskine*s  decision  did  not  give  satisfaction 
in  Westminster  Hall. 

Wood,  Baron.  I  am  of  opinion,  that  the  decision 
in  the  case  of  Sanders  v.  Pope^  is  founded  on 
proper  and  equitable  grounds.  In  Hill  v.  Barclay  ^ 
I  know  the  Chancellor  has  expressed  himself  rather 
against  it ;  but  I  think  Hill  v.  Barclay  is  rightly 
decided,  and  does  not  affect  Pope  and  SanderSj  for 
the  cases  materially  differ.  The  tenant  (the  plaintiff 
in  this  suit)  offers  to  do  now  all  that  he  was  bound 
to  have  done ;  and  though  a  long  time  has  elapsed, 
yet  no  request  was  ever  made  to  the  tenant  to  per- 
form his  contract ;  and  it  is  in  evidence,  that  the 
premises  have  sustained  no  injury,  and  can  now  be 
put  in  repair.  On  what  principle,  then,  can  a  Court  • 
of  Equity  refuse  relief?  In  -  pecuniary'  penalties, 
Courts  of  Equity  have,  from  the  earliest  times, 
relieved.  The  course  of  proceeding  was  formerly, 
before  the  statute,  by  action  assigning  one  breach, 
(a  plaintiff  could  then  not  assign  more).  A  verdict 
being  found  for  the  penalty,  a  bill  was  afterwards 
filed,  wherein  the  plaintiff  alleged,  that  there  were 
other  breaches  :  upon  which  an  issue  was  directed, 
and  the  Court  relieved.  This  circuitous  mode 
excited  the  attention  of  the  Legislature ;  and  occa- 
sioned the  statute  of  8  and  9  Wm.  111.  ch.  12, 

allowing 
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1816.  '    allowing  the  assignment  of  various  breaches,  and 
Brace-      enabling  the  Jury  to  assess  damages. 

BRIDGE 

V-  It  is  true  that  most  of  the  cases  of  the  inter- 

X7CKLEY.  fgj.gjjgg  q{  Courts  of  Equity  relate  only  to  pecuniary 
penalties,  and  not  to  forfeitures  ;  but  where  is  the 
distinction,  if  a  compensation  can  be  made  ?  Now 
what  has  been  done  in  Equity,  in  the  case  of  for- 
feitures on  specific  grounds  ?  In  the  case  of  rent. 
Equity  always  relieves ;  and  now,  by  statute  (X)^ 
the  tenant  may  pay  into  Court,  at  any  time  before 
the  trial  of  an  ejectment,  the  arrears  of  rent  and 
costs,  and  all  further  proceedings  shall  cease.  In 
the  first  case  that  occurs.  Cage  v.  RusselfgJ, 
is  to  be  found,  I  think,  the  true  rule  to  direct 
Courts  of  Equity  in  giving  relief,  though  the  case 
does  not  further  apply  on  the  present  occasion. 
There  the  Chancellor  relieved,  saying  it  was  a 
i^feandiiig  rule  of  the  Court,  that  a  forfeiture  should 
/not  bind  where  the  thing  could  be  done  afterwards, 
or  a  compensation  made  for  it.  The  next  case 
is  that  of  Webber  v.  Smith  (hj  j  and  that  must 
y  have  been  a  case  where  there  was  a  clause  of 

re-entry  in  the  lease.  A  re-entry  had  been  made 
for  non-payment  of  rent,  and  not  repairing.  The 
Chancellor  said,  the  Court  cannot  relieve  but  on 
payment  of  rent,  and  repairing  all  the  premises. 
That  is  an  authority  that^  on  a  general  covenant 
to  repair,  the  Court  will  relieve.  Then,  in  the  case 
o( Hack  V.Leonard  (ij^  the  Court  relieved  against 
a  breach  of  a  general  covenant  to  repair,  because  com* 
pensation  could  be  made  j  and  that  is  an  authority 

(f)  4  Geo.  n.  ch.  a8,  sec.  3.     (g)  ad  Ventris,  353. 
(h)  2  Vcrn.  103.  (i)  9  Mod.  91. 

for 
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for  referring  it  to  the  Master,  to  ascertain  the 
damages  sustained^  with  a  view  to  making  com- 
pensation. There  are  certainly  cases  of  refusal, 
but  they  are  where  no  compensation  could  be  made ; 
and  that  distinction  is  taken  throughout.  The 
only  good  objection  arises,  where  it  cannot  be  known 
what  would  be  a  sufficient  compensation  in  damages. 
In  Wafer  v.  Mocato  (ijy  the  reason  given  for  re- 
fusing relief  was,  because,  in  assigning  without  license, 
it  is  unknown  what  shall  be  the  measure  of  damages ; 
but,  it  is  added,  where  the  Court  can  give  com-* 
pensation  in  damages,  it  will  relieve.  Now  the 
damages  can  be  ascertained  in  neglect  of  repairs, 
as  well  as  in  any  other  case.  In  covenants  not  to 
assign,  no  such  damage  can  be  ascertained,  because 
the  tenant,  though  he  might  be  perfectly  solvent, 
may  not  be,  in  other  respects,  such  a  man  as  the 
landlord  would  chuse.  So  in  De  Scarlett  v.  Dennett^ 
before  Sir  Jos.  JekyJU^  if  a  highway  be  over  my 
land,,  no  compensation  could  be  made  in  damages. 
In  Grimston  v.  Lord  Bruce  (kj^  which  I  cite 
merely  for  the  language.  Lord  Chancellor  C&wper 
says,  that  wherever  the  Court  can  give  satisfaction 
for  a  breach  of  condition,  they  can  relieve. 
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Equity  will  relieve  in  almost  all  cases  of  forfeiture, 
if  they  can  put  the  parties  in  as  good  a  condition. 
In  Northcote  v.  Duke  (I J  also,  it  is  held,  that 
"  Equity  will  relieve,  if  there  can  be  a  compensa* 
"  tion."  The  Chancellor  also  says,  "  I  think  the 
'^  Court  may  relieve  where  a  tenant  cuts  down 
''  timber.'' 


(i)  9  Mod,  112.     (]c)  1  Salk.  is6. 


(I)  m  Ambler,  5U. 
There 


222 

i8l6. 
Brace- 

'   BRIDGE 

Buckley. 


CASES  IN  THE  EXCHEQUER, 

There  have  also  been  many  cases  where  relieF 
has  been  given  against  forfeitures  of  copyholds.  It 
was  granted  in  Thomas  v.  Porter  (m)^  where  the 
copyhold  had  been  forfeited  by  cutting  down  timber. 
It  was  also  granted,  in  Nash  v.  Lord  Derby  (nj. 
In  Cox  v.  Higford  (o)^  the  Court  relieved 
against  a  forfeiture  for  want  of  repairs.  There  is 
also  a  case  in  Saunder^^  Reports,  oi  Peachy  v.  Th^ 
Duke  of  Somerset  J  where  relief  was  refused ;  but 
that  was  on  the  ground  that  it  was  a  voluntary  for- 
feiture, the  tenant  having  made  leases  contrary  to  the 
custom  of  the  manor,  without  license  from  the  lord. 


But  the  modem  decision,  of  Sanders  v.  Pope^  is 
precisely  the  same  case  as  the  present,  in  all  respects  j 
and  it  is  a  strong  and  unanswerable  decision  in  favour 
of  this  plaintiff;  so  much  so,  that  to  refuse  relief 
here,  is  to  over-rule  that  case,  and  a  series  of  others 
antecedent,  on  which,  afler  much  argument  and 
research,  that  decision  was  founded.  It  is  evident, 
that  his  lordship  had  taken  great  pains  to  inform 
himself,  to  be  enabled  to  give  judgment.  I  will 
now  consider  the  cases  that  have  thrown  a  doubt  on 
Sanders  v.  Pope.  The  first  of  these  is,  Wadman 
V.  Ckdcrqft.  That,  however,  was  before,  and  is  also 
a  very  imperfect  case  j  there  is  no  argument  used 
there,  nor  a  singlie  case  cited,  in  support  of  it ;  nor 
was  the  case  itself  mature  for  relief.  The  next  is. 
Hill  V.  Barclay 9  and  that  is  the  most  important, 
for  in  it  all  the  others  are  brought  before  the  Chan- 
cellor. In  that  case  notice  had  been  given,  that  if 
the  tenant  did  not  repair,  advantage  would  be  taken 

(mj  1  Ch.  Ca.  95.       {nj  3  Vem.  537.      fo)  lb.  664. 

of 
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of  the  forfeiture.     Several  objections  are  takeiji  in        tSi6. 
that  case  to  the  practicability  of  giving  relief,  which      Bhace- 
I  do  not  think  very  well  founded.    I  will  endeavour      bridge 
to   answer  the  Chancellor's  difficulties  in  that  case.    Buckli^^ 
Tlie  first  is,  that  it  would  be  necessary  to  ascertain  the 
state  of  the  premises ;  which,  it  is  said,  the  Court  has 
no  means  of  doing*   To  that  I  answer,  that  that  may 
be  done  by  an  issue,  which  is  the  ordinary  course. 
Secondly,  he  asks.  How  can  it  be  ascertained  that  the 
subsequent  repairs  do  put  the  landlord  in  the  same 
state  ?  To  that  I  answer,  by  the  same  means.  Then, 
thirdly,  he  says,  there  is  no  mutuality,  for  the  tenant 
cannot  be  compelled  to  repair,  and  that  the  Court 
cannot  entertain  a  bill  for  that  purpose,  according 
to  Lord  Thurlowh  opinion.     I  agree  there  can  be 
no  specific  performance  of  a  general  covenant  to 
repair,  decreed ;  but  does  it  follow  from  thence,  that 
a  Court  cannot  relieve  against  a  forfeiture  ?  Was  it 
not  done  in  Webber  v.  Smth  ?  And  do  not  Courts 
of  Law  set  aside  judgments  continually,  on  condition 
that  the  party  will  do  what  is  required  of  him,  and 
what  he  ought  to  have  done  ?   The  course  of  re- 
ference to  the  Master,  is  an  answer  to  all  those  diffi- 
culties.    From  the  case  of  The  City  of  London  v. 
Nashf  it  appears,  that  a  party  may  come  into  Court 
on  a  covenant  to  build.     In  the  case  of  Moseley  v. 
Virgin  (p)i  the  Chancellor,  observing  on  what  had 
fallen  from  Lord  Thurlow^  on  the  then  prevalent 
opinion  that  no  decree  could  be  made  on  a  covenant 
to  repair,  who  added,  that  he  did  not  see  how  it 
could  be  made  on  a  covenant  to  build,  says,  that 
certainlyadmitsthisq\ialification:-«Ifthetransaction 

rp^jVes.  184. 

and 
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and  agreement  is  in  its  nature  defined,  perhaps  there 
would  not  be  much  difficulty  to  decree  specific  per- 
formance ;  but  if  it  is  loose  and  undefined,  and  it  is 
not  expressly  stated  what  the  building  is,  so  that  the 
Court  could  describe  it  as  a  subject  for  the  report  of 
the  Master,  the  jurisdiction  could  not  apply.  There 
is  no  such  objection  here ;  the  house  is  defined,  and 
the'sum  to  be  laid  out  in  repairs  (expressly  1,000 /•) 
is  defined.  Fourthly,  he  objects,  that  there  might 
be  a  possibility  of  the  tenant's  standing  out.  The 
answer  is,  no  Court  would  relieve  a  second  time.. 
Fifthly,  He  suggests  the  difficulty  of  ascertaining 
the  diffisrence  which  it  would  make  to  the  landlord, 
if  the  sum  of  money  to  be  laid  out  within  five  years, 
were  not  laid  out  till  the  sixth  year.  I  answer,  by 
reference  to  the  officer.  Obstinate  conduct  would 
certainly  deserve  no  relief,  but  here  there  was  no 
such  thing ;  and  it  is  proved,  that  the  covenant  may 
at  this  moment  be  performed,  with  as  much  or  more 
advantage  to  the  landlord,  than  if  it  had  been  done 
before.  Now  as  there  has  been  no  request  on  the  part 
of  the  landlord,  it  is  a  mere  case  of  simple  omission, 
unattended  with  injury,  and  not  of  obstinate  or  wil- 
ful neglect.  No  doubt  the  determination  in  Hill  v. 
Barclay y  is  perfectly  correct,  on  the  grounds  taken, 
one  of  the  most  material  of  which  was,  that  there  was 
a  demand  of  the  performance  of  the  covenant  made 
by  the  landlord,  which  the  tenant  disregarded.  I  do 
not  think,  therefore,  that  the  Chancellor  has,  by  that 
decision,  held  the  case  of^  Sanders  v.  Pope  over- 
ruled ;  but  that  it  is,  on  the  contrary,  confirmed  by 
his  having  taken  the  distinction, — ^that,  in  the  case 
before  him,  the  landlord  had  made  a  requisition  to 

repair 
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repair,  and  the  tenant  had  refused  to  comply.  Some 
part  of  the  Chancellor's  language,  I  confess,  appears 
to  militate  against  the  decision  in  Sanders  v.  PopCj 
but  not  the  ground  of  his  judgment,  A  case  of 
possible  intermediate  insolvency,  is  pul  as  an  objec- 
tion to  relief,  where  the  money  has  not  been  laid 
out  within  the  tinde  prescribed ;  no  doubt,  iiT  such 
a  case,  that  fact  would  be  a  sufficient  ground  of  re- 
fusal ;  but  no  such  thing  has  happened,  or  was 
probable  in  this  case.  All  the  cases  must  depend 
on  the.  tenant,  and  be  governed  hy  their  own  par- 
ticular circumstances.  Where,  indeed,  he  has  been 
guilty  of  wilful  waste,  or  even  presumptive  waste, 
relief  might  be  properly  refused;  but  not  for  a 
mere  want  of  repair,  which,  at  the  time  of  the  ap-* 
plication  to  be  relieved,  can  be  effectually  supplied. 
When  there  was  notice  to  repair,  and  nothing  was 
done,  the  Chancellor  did  not  think  it  right  to  re- 
lieve. Reynolds  v.  Pitt  was  mentioned,  and  Rolfe 
Yn  Harris ;  those  were  cases  of  a  refusal  to  insure, 
and  relief  was  refused,  on  the  ground  of  the  de- 
fendant having  incurred  risk ;  but  in  both  the 
pbdntiffs  had  refused  to  perform  the  covenant.  And 
in  cases  of  wilful  waste,  or  of  an  obstinate  tenant 
intending  to  injure  his  landlord,  the  Court  would 
properly  refuse  to  interfere  in  his  behalf. 
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I  certainly  {^ee,  that  under  a  change  of  circum- 
stances, there  might  be  a  reason  for  refusing  relief, 
as  in  case  of  bankruptcy  *  but  there  are  none  of 
those  reasons  in  this  case.  As  in  the  case  of  Lord 
Salisbury*^  re-entry,  in  Webber  v.  SnUth^  would 

you 


226 

i8l6. 

Brace- 
bridge 

V. 

Buckley. 


CASES  IN  THE  EXCHEQUER, 

you  turn  out  a  whole  street  because  one  tenant  bad. 
not  repaired  ? 

I  think,  therefore,  that  the  plaintiff  should  be* 
relieved,  on  laying  out  1,000/.  now,  and  paying  all 
.  costs  which  have  been  incurred,  both  at  Law  and  in 
Equity, 

Graham,  Baron.  I  agree  that  a  Court  of  Equity 
will  relieve,  where  a  complete  compensation  can  be 
effectually  made,  and  the  party  put  in  statu  quo. 
But  I  am  at  a  loss  to  understand  what  is  meant  by 
compensation  in  such  a  case  as  this.  In  cases  where 
pendties  have  been  incurred,  it  is  effected  by  pay-^ 
ment  of  a  sum  of  money,  and  so  in  the  instance  of 
rent  in  arrear ;  but  this  is  a  very  different  case. 
Formerly  leases  were  much  more  simple  than  at 
present ;  at  length  it  was  thought  necessary  to  have 
various  covenants  framed,  and  clauses  of  re-entry 
were  introduced  for  the  security  of  the  landlord, 
which  Courts  are  bound  to  protect. 

Thei'e  is  an  instance  where  the  Lords  would  not 
relieve,  against  a  covenant  not  to  plough  up  mea- 
dow, under  a  penalty  of  5  /.  per  acre,  though  the 
land  was  not  worth  5  s.  Rolfe  v.  Harris^  is  a  strong 
case  of  refusal  to  relieve  against  a  breach  of  a  cove- 
nant, which  had  been  performed  but  a  few  days 
after  the  stipulated  time.  If  any  compensation 
could  be  made  to  the  defendant,  it  must  be  done 
by  a  sum  of  money  to  be  paid  to  him,  to  be  laid  out,, 
which  he  does  not  desire,  nor  can  he  be  compelled 

to 
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to  accept  it.     As  to  ordering  a  reference,  suppose       1816. 
the  Deputy  Rememlmaicer  reported  1,500/.  to  be 
necessary  to  put  the  premises  into  repair,  and  the      bridge 
tenant,  before  he  had  laid  it  out,  became  bankrupt,  ^^ 

that  would  stop  the  performance.  In  Lucas  v. 
Cqmetfordj  Lord  Thurlow  said,  there  can  be  no 
decree  to  rebuild,  any  more  than  to  repair.  He 
considered  superintending  repairs  as  impracticable } 
indeed  no  (me  could  do  it  but  the  Chancellor  him- 
self, for  it  must  come  back  to  him  eventually,  if  re- 
ferred in  the  mean  time  to  the  Master.  In  The 
Oify  of  London  v.  Nash,  Lord  Hardxvicke  says, 
there  can  be  no  decree  to  repair ;  and  had  he  de- 
creed a  building,  he  would  have  found  a  difficulty 
there,  however  clear  it  might  have  been  made  to 
appear  on  paper.  In  Webber  v.  Catcrqfi^  it  is  clear 
the  Chancellor  and  the  Master  of  the  Rolls  thought 
there  could  be  no  relief  against  a  covenant  to  repair ; 
it  is  a  task  beyond  the  power  of  the  Court.  If  we 
should  grant  relief,  we  should  decide  that  all  such 
clauses  are  merely  in  terroreniy  though  made  with 
care,  and  by  skilful  conveyancers.  There  are  many 
cases  where  such  breaches  are  pleaded,  as  an  answer 
to  bills  for  a  specific  performance  of  agreements  for 
leases ;  and  issues  have  been  directed,  to  ascertain 
the  truth  of  that  defence,  which  could  not  have  been 
80  ordered  but  on  the  ground  that  if  the  fact  were 
so,  the  Court  would  not  relieve.  Equity  never  in- 
terferes, I  think,  except  where  the  thing  can  be 
specifically  done,  as  in  the  case  of  rent,  or  pay- 
ment of  a  sum  of  money ;  and  there  the  statute 
(4  Oeo.  III.)  proceeding  on  the  same  equitable 
gromid,  enables  parties  to  pay  the  money  into 
VOL.  II.  R  .  Court. 
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^^^^-  ,  Court.  I  am  surprised  it  should  be  thought  that  « 
series  of  cases  support  the  doctrine  of  relieving  in 
such  a  case,  for  I  think  it  will  be  found  to  be  only 
where  a  compensation  can  be  made  in  the  way  of 
damages ;  but  here  the  money  should  haye  been  laid 
out  in  repairs.  All  the  cases  refer  to  where  Ae 
party  injured  is  to  receive  damages,  which  could  not 
be  the  case  here,  for  a  recompehce  in  damages  is 
not  required,  nor  would  that  remove  the  efl^t  of 
the  breach  of  covenant.  As  to  the  cases  of  copy- 
holds, a  lord  has  a  special  right  to  interfere  in  the 
repair  of  a  tenement ;  he  may  do  so,  lest  the  tenant 
should  suffer  it  to  fall  waste. 

Hilly.  Barclay  is  supposed  to  be  distingoishaUe 
from  this  case,  but  I  cannot  see  the  distinction.  Lord 
SUm  does,  indeed,  refer  to  the  notice  given,  but 
that  cannot  make  a  difference ;  the  landlord,  in  that 
case,  was  partly  obliged  to  give  notice  by  the  terms  of 
the  covenant,  which  was,  in  that  respect,  particularly 
worded.  To  have  made  such  a  requisition  necessary, 
the  tenant  should  have  had  a  stipulation  introduced 
in  the  lease,  but  that  not  having  been  done,  the  lease 
itself  was  notice,  and  a  demand.  It  cannot  be  sup- 
posed,  that  General  Buckley,  by  not  proceeding  m- 
stanter,  was  acquiescing  in  the  premises  not  being 
put  in  repair,  as  has  been  si^gested,  and  that  he  had 
waived  his  right  of  re-entry.  In  short,  no  rent  was 
paid,  and  no  r^airs  had  been  begun.  I  think, 
therefore,  that  this  ease  is  within  the  decision  in 
Hill  V.  Barclay,  and  that  the  injunction  should  be 
dissolved. 

Thomson, 
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Thomson,  Chief  Baron.     This  case  has  been  ^     iSia 
so  completely  exhausted,  that  nothing  remains  for     Bbaik- 
me  to  add.      I  agree  with  my  brothers  Graham     bridob 
and  Richards  i  regretting  exceedingly,   that  our    g  J'" 
opinion  has  not  the  concurrence  of  my  brother 
TVood. 

Three  years  had  elapsed  since  the  1,000/.  was  to 
have  been  faud  out  in  repairs  on  the  premises  ;  and 
not  a  shilling  having  been  expended,  the  ejectment 
was  brought.  And  the  questionnow  is,  what  equity 
there  is  to  prevent  the  defendant's  taking  possession 
under  the  verdict  which  he  has  obtained  ?  It  is  in 
evidence,  indeed,  that  the  price  of  materials  was 
higher  at  that  time  than  afterwards  ;  but  what  had 
the  defendmt  to  do  with  that?  For  if  the  plaintiff 
had  laid  out  the  money  then,  he  would  have  been 
equally  bound  to  eontinue  the  premises  in  repanr  to 
the  end  of  the  term,  and  so  to  have  left  them ;  so 
that  that  ooold  havie  made  no  difference  to  the  defen- 
dant. Lord  Hardwkke  did  say,  in  the  case  of  the 
Gt^  qf  London  v.  Nash^  that  the  Court  could  so* 
perintend  a  building ;  but  he  only  granted  an  issue 
of  qtumtum  darmiificatus.  Lord  Thurlow  has  re- 
marked, that  he  could  no  more  superintend  a  build- 
ing than  repairs. 

It  really  comes  to  a  question,  whether,  in  all  cases 
of  re-entry  on  breach  of  covenant,  a  Court  of  Equity 
will  do  away  the  covenant?  The  authorities  of 
Wadman  v.  Calcrqfiy  and  Hill  v.  Barclay j  do  I 
think,  establish  what  is  right  to  be  done  in  these  cases. 
The  first  was  for  non-payment  of  rent.    Ejectment 

R  2  was 
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fms  brought ;  and  an  issue  was  dkected,  to  ascer- 
tain if  there  had  been  any  Inreach  of  the  covenant 
to  repair ;  clearly  with  a  view  to  a  decision,  that» 
if  there  was,  that  would  be  conclusive,  and  no 
relief  would  be  given.  Thote  cases  are  not,  I  think,  ^ 
shaken  by  the  decision  of  Lord  Erskine.  Lord 
£ldon  does,  indeed,  in  Bill  v.  Barckn/,  make  a 
distinction  as  to  notice,  but  not,  I  think,  a  mate- 
rial one;  and  particularly  as  that  arose  on  the- 
penning  of  the  covenant,  as  has  been  well  (Ibserved 
by  my  brother  Grakam.  That  notice  had,  as  Lord 
Eldon  observes,  given  him  a  further  time  than 
three  months. 


The  argument  of  my  brother  Wood  is  no  doubt 
a  very  able  one,  and  the  Court  will  always  be  happy 
to  concur ;  but,  in  this  case,  the  majority  are  of 
opinion  that  the  bill  must  be  dismissed. 


Bill  dismissed. 
But  without  costs,  in  comideration  of  the  differ- 
ence of  opinion  in  the  Coiirt»  and  there  having  been 
conflicting  cases  cited. 
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Byam  v.  Booth,  (Manor  or  Township  of  KiU 
lerby.) 

V.  Lawson,  (Catterick  and  Brough.) 

-I — 7-  «^.  Crowe  and  others,  (EUerton  on  Swale^ 
Bolton^  and  Scorton.J 

V.  Wood  and  others,  (TunstalU  Colbumet 

Scotton^    Uckerby,   East  and  fVest 
Appleton^  and  WhitwelLJ 

— ^—  V.  Faucett  and  another,  (the  farm  called 

Greenbury  Grange.)  ^^^^ 

tbth  ApriL 

The  plainti£P,  vicar  of  Catterick  in  Yorkshire^      a  vicar 
which  is  a  large  parish,  consisting  of  sixteen  several  *^M"^"J8;  *»." 
townships  and  hamlets,  filed  bills  against  the  above  ment  tithe  by 

\  showing  that 

he  alone  has  taken  the  other  small  tithes,  held  to  have  made  out  his  title  to  that  tithep 
although  never  till  of  late  received  or  demanded  by  him  or  his  predecessors,  and 
although  in  ancient  times  the  Crown  had  conveyed  by  grant  to  lay  impropriators, 
tithe,  not  only  of  grain  ^nd  hay,  but  of  herbage  (**  decimal  feni  et .  herbagii,**) 
Herbage  does  not,  ex  *vi  tirmmi,  ntctssarify  mean  or  cover  tithe  of  agistment,  unless 
perception  be  proved.— /i^Mi/,  5  dissentitnte. 

A  modus  pleaded,  of  a  sum  of  money  anciently  and  uniformly  paid  for  tithes 
within  a  certain  part  of  a  parish,  held  good,  although  it  far.  exceed  the  «um  which 
such  part  should  have  paid  if  it  had  contributed  its  due  proportion,  with  rttierence 
to  the  rest  of  the  parish,  measorinfi'  the  share  of  such  part  according  to  its  extent 
with  respect  to  the  whole  parish,  and  although  some  witnesses  show  it  to  have  been 
broken  in  upon,  and  one,  that  he  remembered  (as  appeared  from  depositions  in  an 
old  cause)  toe  origin  of  the  payment. 

.  Depositions  in  an  old  cause  admitted,  although  neither  bill,  answer,  or  decree 
could  be  found,  p.  234,  note. 

Where  an  exemption  from  payment  of  tithes,  is  claimed  for  a  grange  formerly 
belonging  to  a  privileged  order,  ^^luuidiu  mambus  fropriu^')  the  Court  will  direct 
an  usue  to  try  the  exemption,  and  also  to  ascertain  the  extent  of  such  grange,  if 
doubtfuU  from  the  depositions  in  the  cause.    , 

The  Court  will  not  dismiss  the  bill  of  a  vicar,  whodaims  by  it  tithes  throughout 
a  whole  parish,  and  only  proves  his  claim  in  part  of  it ;  nor  if  the  issues,  directed  as 
to  the  parts  i»  herein  he  has  not  made  out  his  title,  ^ould  be  found  against  him  on 
the  trial.^^0ft/  B,  dusemtietiU. 

But,  jiMMit  the  Court  will  not  give  him  costs,  where  he  seeks  tithes  generally, 
and  recovers  only  in  part. 

R  3  defendants. 


Byam 
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^8i6>       defendants,  owners  and  occupiers  of  land  therein, 
for  tithes.     The  defendant  Booth  pleaded  a  modus 
V.         of  4/.  payable  in  lieu  of  all  tithes^  within  the  manor 
^A  ^^'     or  township  of  KiUerby. 

Sir/.  LawsoTij  for  himself,  aqd  the  other  defen- 
dants joined  with  him,  who  were  some  of  his  tenants, 
claimed  the  tithe  of  com,  grain,  hay,  and  agistment^ 
extending  over  the  townships  of  Cattericky  Brought. 
TunstalljhndBolton^  othervfise  Bolton-upon-Swalef 
East  AppkUm,  and  Scorton^  as  impropriator. 

The  defence  of  Crowe,  in  respect  of  the  lands  in 
the  township  of  Ellerton-super'Swakj  was  nearly 
the  same  as  that  of  Sir  John  Lcewson,  strengthened 
by  the  word  herbagium  having  been  used  in  some  of 
the  grants  to  his  ancestors,  and  other  documents  of 
the  EUerton  tithes. 

Wood,  and  his  co-defendants,  pleaded  the  right  to 
agistment  in  their  several  landlords,  by  the  same  title 
as  that  pleaded  by  Lawson  and  Crowe,  which  was, 
that  they,  and  those  claiming  under  them,  (having 
admitted  the  vicar's  title  to  all  tithes,  except  com 
und  grain,  hay  and  agistment,)  were  possessed  of 
those  tithes ;  alleging  that  the  rectory  of  Catterick, 
and  the  advowson  of  the  vicarage,  were  formerly  part 
of  the  possession  of  the  late  monastery  of  St.  Mary^ 
in  the  suburbs  of  the  city  of  York,  and  so  continued 
down  to  the  time  of  the  dissolution  of  that  monas- 
stery ;  and  that  the  said  monastery  was  one  of  the 
larger  order ;  and  that  the  alien  priory  of  Bagare 
in  Britanny,  or  some  religious  house  in  England, 

subordinate 


kc. 
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subordinate  thereto,  and  also  the  monaateries  of  281a 
St.  Martin  and  SL  Agatha^  n^r  Richmond^  in  the  ^  ^ 
fiaid  County  of  Yarky  were,  at  the  time  of  the  dis-  v. 
solution  thereof,  respectively  seised  of  or  well  in-  Booth, 
titled  to  certain  portions  of  tithes  within  the  said 
parish  of  Catterick  \  that  the  alien  pnory  of  Bagare 
was  dissolved  in  the  reign  of  Edw.  IV.,  and  the 
monasteries  of  St.  Martin  and  St.  Agatha  in  the 
reign  of  Edw.  VI. ;  and  that  on  such  dissolution  the 
said  rectory  andadvowson,  together  with  all  the  tithes 
of  com,  grain,  hay,  and  agistment,  arising,  &c.  within 
the  said  parish,  became  lawfully  vested  in  the  Crown. 
That  the  said  parish  of  Catterick  is  very  extensive, 
and  hath  from  time  immemorial  been  divided  into 
several  townships,  (setting  out  the  ecclesiastical 
divisions ;)  that  by  divers  mesne  conveyances  from 
the  Crown,  Sir  John  Lawson^  and  the  other  defen- 
dants, had  become  seised  in  possession  of  all  the  tithes 
of  com,  grain,  hay  and  agistment,  within  the  said 
townships ;  and  that  no  tithe  of  hay  or  agistment 
hath  ever  been  paid  by  him  or  his  predecessors  to 
the  vicar  of  said  parish,  or  any  compensation  in  lieu 
thereof.  All  admit  agisting  barren  cattle,  but  state 
that  they  have  never  paid  agistment  tithe. 

» 
Fawcettf  and  the  other  defendants  joined  with 

him,  pleaded  an  exemption  from  all  tithes  extending 
over  a  tract  of  land  within  the  said  parish,  consist- 
ing, as  was  alleged,  of  500  acres,  which  was,  and 
always  had  been  called  Greenbury  Grange^  and 
which  having  been  formerly  parcel  of  the  possessions 
of  the  Cistertian  abbey  or  monastery  of  Fountain, 
in  ForA:,  had  been  immemorially  privileged  by 
.  R  4  exemption 
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1816.       exemption  from  tithes,  whilst  in  the  occupation  or 

manurance  of  the  owners ;  and  as  owners,  these  de- 

V.         fendants  now  claimed  the  exemption  ploaded. 
Booth, 

A  great  body  of  evidence,  depositions,  and  docu* 
ments,  was  brought  forward  and  read,  on  both  sides% 


Btam 

OOTB 


1814.  The  ipodus  set  up  in  the  first  of  these  suits,  was 

ImA^i  attempted  to  be  shown  to  be  a  composition  ;  the 
^*^^^y''  .  plaintiflF  submitting,  that  however  ancient  the  pay- 
ment  may  be  shown  to  be,  still,  if  it  were  not  pro^- 
perly  a  modus,  it  would  be  no  defence  to  the  suit ; 
and  for  that  purpose  it  was  stated,  first,  that  it  bore 
no  proportion  to  the  rest  of  the  parish  ;  for  in  the 
time  of  Edw.  I.  (as  it  appeared  from  some  of  Ae 
documents  which  were  produced,)  the  tithes  of  the 
whole  parish,  consisting  of  nearly  ao,ooo  acres,  were 
returned  by  a  survey  as  amounting  to  only  5  /.,  yet 
Killerby  alone,  comprising  only  700  acres,  paid  4/. : 
secondly,  that  that  payment  had  not  been  uninter- 
rupted and  uniform,  or  had  covered  all  small  tithes; 
and  to  prove  that  the  payment  of  the  alleged  modus 
had  been  formerly  broken  in  upon,  and  that  certain 
land-owners  had  been  found  compounding  with  the 
yicar  for  tithes,  the  depositions  *,  in  a  cause  of 

Sir 

*  On  these  depositions  being  produced,  they  were  objected 
to  by  the  counsel  for  the  defendants,  because  the  bill  and 
answer  were  not  forthcoming,  and  it  could  not  be  shown  that 
any  decree  was  made  in  the  cause ;  so  that  it  does  not  appear 
in  what  character  the  parties  stood  with  respect  to  each  other ; 
and  otherwise  they  are  mere  naked  depositions,  unconnected 
with  any  object  or  result,  and  might  be  res  inter  alios.  The 
case  of  lUingoaortk  v.  Leighj  as  reported  in  4  Ch».  1615,  is  veiy 

.  imperfect 
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Sir  John  Musters  and  others  (owners  of  KiUerhy) 
V.  ColUngwoody  Clerk,  in  1686,  were  produced,  in 
which  it  was  sworn  by  several  witnesses,  that  the 
sum  of  4/.  per  aimum  had  been  paid  o^  a  compen^ 
sation  for  the  tithes  of  calf,  wool,  and  lamb ;  and  one 
of  them  deposed,  that  svch  composition  had  been 
first  agreed  on  about  forty-suc  years  before  the 
suit. 

To  these  objections  it  was  answered,  that  the 
valuiition  of  Ed.  1st,  was  not  a  conclusive  docu- 
ment ;  that  even  if  it  were,  the  amount  of  the  value 
,  of  the  vicarage  might  have  so  diminished,  from  the 
circumstances  of  the  times;  and  in  fact,  the  incur- 
sions of  the  Scotchf  at  that  time  of  day,  alone  might 
account  for  such  a  decrease ;  that  the  depositions 
were^  equally  inconclusive ;  for  there  being  no  de- 
cree made,  it  does  not  appear  that  they  established 
any  fact,  and  most  of  the  witnesses  say,  that 
they  never  knew  any  tithe  paid  for  KiUerby  in 
kind,  and  all,  that  the  sum  of  4/.  was  paid  in  lieu 
of  tithe, 

imperfect  and  doubtful,  as  far  as  it  relates  to  the  objection  taken 
to  the  depositions  being  read,  that  the  bill  and  answer  were 
not  forthcoming.  In  Scott  v.  AUgoody  Geo,  1372,  the  Court 
rejected  depositions  taken  in  a  caiose  not  af^ting  the  parties 

.  to  that  suit. 

> 
For  the  reading  of  the  depositions,  it  was  urged,  that  to 
require  proof  of  tlie  relative  situation  of  parties  to  the  parti- 
cular suit,  would  be  to  exclude  ancient  depositions  altogether, 
as  that  could  not  be  done.  The  keeper  of  the  records  proves 
that  the  bill,  answer,  and  decree  has  been  searched  for,  and 
cannot  be  found.  In  the  cases  of  lUingworth  v.  Leighy  and 
Rex.  Y.  Countess  of  Arundel^  Hob.  11  a,  the  Court  admitted 

the  depositions  to  be  read. 

The  Objection  was  over^rulcd. 

The 
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Btam 

Booth, 
Ac. 


336  CASES  IK  THE  £XCH£aU£R» 

i8i6>  The  next  and  main  subject  of  consideration  was, 

Btam       ^^  defence  set  up  by  Sir  John  Lawson  and  Mr. 

•0.         Crowe,  that  under  the  original  grant  from  the 

Jkc^*      Crown  of  the  tithes  of  grain  and  hay,  and,  in  the 

case  of  Crowe  J  of  herbage,  the  tithe  of  agistment 

(never  having  been  demanded  or  paid)  belonged  to 

tJie  impropriator,  and  that  was  the  principal  question 

in  the  cause. 

The  depositions  on  the  part  of  the  plaintiff  went 
to  prove,  that  the  vicar  compounded  for  an  annual 
payment  in  lieu  of  tithe  of  lambs,  wool,  calves,  pigs, 
and  poultry;  and  that  his  agent  always  took  an 
account  at  Michaebnas  of  the  turnips,  potatoes  and 
rape  grown  in  the  parish,  for  which  he  received  a 
composition  the  following  Candlemas. 

For  the  defendant,  the  evidence  set  out  the  boun- 
daries of  the  several  townships  and  divisions  of  the 
parish ;  and  proved  that  it  was  the  general  reputation 
throughout  the  parish,  that  tithe  of  agistment  was 
not  due  to  the  vicar,  and  that,  in  point  of  fkct,  none 
had  ever  been  paid. 

The  documentary  evidence  which  was  read  is 
very  voluminous,  complicated,  and  confused;  and  as 
such  parts  of  those  which  were  material,  or  affected 
this  question,  were  cited  and  observed  on  by  the 
Court,  in  delivering  their  very  elaborate  judg- 
ment on  these  intricate  causes,  only  such  of  them 
are  given  here  as  seem  absolutely  necessary  to  elu- 
cidate the  question*. 

The 

*  That  part  of  the  case  which  depends  on  such  evidence, 
may  perhaps  seem  proper  to  have  been  omitted  altogether, 

for 
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The  arguments  of  counsel  arc  omitted,  as  the  t>t6> 

Court  have  stated  such  as  were  important  at  laige,  ^^^^ 
in  giving  judgment. 


fot  the  sake  of  disencumbering  the  report  of  aD  such  points  as 
appear  to  depend  on  matter  of  fact,  and  confining  it  to  the 
points  of  law.  But  whoever  has  attended  the  hearing  of  dthe 
causes,  knows  how  much,  on  all  such  occasions,  the  ancient 
documents  and  their  effect  are  discussed.  So  much  so,  that 
they  become  rather  public,  than  private  matter,  and  constitute 
a  branch  of  the  law  relating  to  tithes ;  and  the  more  particu- 
larly, as  their  various  construction  and  operation  is  from  time 
to  time  argued  and  determined  in  the  Courts  which  have 
jurisdiction  of  such  subjects. 

These  observations,  it  is  hoped,  will  account  for  and  excuse 
the  extraordinary  length  to  which,  not  only  this  case,  but  those 
whidi  are  hereafter  to  be  published,  may  run.  It  is  a  constant 
source  of  constant  complaint  on  the  bench,  that  the  reports  do 
not  sufficiently  disclose  the  facts  and  circumstances  of  the 
decided  cases,  or  furnish  the  Court  with  the  grounds  of  the 
fcmner  decisions ;  and  that  deficiency  must  also  have  been 
materially  felt  in  practice. 

Tlie  following  are  the  documents  firom  ^  which  it  has  been 
thought  necessary  to  transcribe  extracts : 

The  taxation  of  Pope  Nicholas  in  isgi,  taxing  the  church 
of  Catterick  at  lool.,  and  the  vicarage  at  13/.  6s,  Sd. ;  out  of 
which  latter  die  abbot  and  c^mvent  of  SI.  Mary  had  ^n  annual 
pension  of  13^.  41/. 

Extract  from  the  Nona  Roll  of  the  15th  Edm.  III. 
<<  Caieryk  taxed,  with  the  vicarage,  1132.  6<.  Sd.  The  same 
''  (persons)  answer  for  93/.  6s.  Sd.  for  the  ninth  of  the 
«  same  parish,  committed  to  JRo^  Saronne  (and  others); 
<<  whereof  tLi^s.^d.  for  the  portion  of  the  prior  of  ^. 
<<  Martin,  and  1 2.  6s.  %d.  for  the  portion  of  theabbot  tf  St. 
**  Agaikoy  arising  to  them  from  tempoialties  in  the  same 
^'  parish,  by  assessments,  &c.*' 

21st 


«« 


The      ^™' 


&c 
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1816,  The  recent  case  of  Kenicott  and  WatsciUj  chiefly 

Btam      relied  on  by  the  counsel  for  the  plaintiff,  as  to  the 

«•  main 

BOOTHy 

3 1st  August  1 344«— The  act  of  Archbishop  Zauch,  evidenced 
in  the  registry  of  the  Archbishop  of  York — establishing  the 
right  and  title  of  the  abbot  and  convent  of  St.  Marys^  York* 
to  certain  possessions  which  they  had  in  his  diocese,  against 
common  right,  including  therein  the  archdeaconry  of  Rich- 
mond ;  the  church  of  Caiterick,  with  its  dependant  chapels  of 
Bolton,  Hipsujell  and  Huelswell ; — also  small  tithes  in  Scorton^ 
and  the  tithes  of  the  mill  there ; — also  small  tithes  in  CoUmm, 
and  the  tithes  of  the  mill  there ; — also  small  tithes  in  EUerton  ; 
which  three  places  are  in  the  parish  of  Catterick ; — also  a 
pension  of  13 «.  4  c?.  from  the  vicarage  of  Catterick* 

Ecclesiastical  Survey,  26  Hen.  8th. 

County  of  York,  CtUeryke  vicarage.  The  church  is  appro- 
priated to  the  monastery  of  the  blessed  Virgin  Mary,  of  York, 

Is  valued  in  the  mansion,  with  the  glebe,  per  annum^  10  «. 

Tithes  of  hay,  flax  and  hemp  1  /.  Lambs,  calves  and 
wool  21/.  Minute  and  privy  tithes,  to  wit,  in  the  Easter 
book  SU — (total)  28/.  10s.  Charges,  nnz.  in  synod^ls,  8j.; 
procurations,  Qs,Zd.\  in  an  annual  pension  to  the  prior  of 
iS^.  Martin,  near  Richmond,  40 «. .-  making,  with  the  pension 
of  13^.  4(f.  to  St,  Marys,  3/.  Ss,;  and  it  is  worth  clear, 
25/.  2  s, ;  for  the  tenth  part  thereof,  2/.  lo^.  2d. 

SSEliz. — Extract  of  the  Queen's  lease  for  21  years  to 
Edmn  Sands,  of — <<  omnes  illas  decimas  feni  Sf  herbagU 
nostras  cum  eorum  juribus  membris,"  &c.  in  EUerton-super^ 
Swale,  infra  parochiam  de  Bobon-super^StDale,  &c. 

6  James,— The  King's  grant  in  fee  to  PkOips  and  Moor,  of 
the  same  tithes,  in  the  same  words. 

6th  and  7th  July  1724* — Conveyance  by  lease  and  release 
fipm  Lord  Lonsdale,  et  aUas,  to  Christopher  Crme,  Esquire, 
of  all  those  tithes  of  hay  and  herbage,  with  all  and  singular 
their  righU  and  appurtenances  yearly,  &c.  in  EUerton. 

^  Depositions 
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main  question,  where  all  the  cases  on  the  point  are 
cited,  is  given  in  a  note  to  that  part  of  Mr.  Baron 
WootTs  judgment  where  it  is  mentioned. 

The  Court,  not  coinciding  in  opinion  on  all  the 
points  of  the  case,  delivered  their  opinions  seriatim, 

Richards,  Baron.  As  all  these  causes  depend 
on  the  same  evidende,  and  several  of  them  on 
nearly  the  same  points,  it  may  be  convenient  to 
take  them  all  at  the  same  time.  There  has  been, 
in  each  case,  a  great  mass  of  evidence  gone  into, 
very  much  of  which  might  have  been  dispensed 
with,  not  bearing  very  materially  on  the  question. 
In  my  view  of  it,  therefore,  I  shall  apply  myself 
wholly  to  the  consideration  of  its  general  result. 

Depositions  and  decree  in  a  cause,  **  Anthony  v.  Smithson" 
(The  part  Jbr  the  take  of  tiAich  the  decree  was  produced^  is 
transcriM  in  thejudgmeniO 

34th  January  1638. — Inquisitio  post  mortem,  finding  that 
Roger  Lamon  died,  seised  <*  De  et  in  manerio  de  Burghe 
'^  juxta  Catterick  in  Com.  Eboracensi,  ac  de  et  in  omnibus 
**  illis  decimis  granorum  et  feni  in  Catterick  et  Burghe  par- 
"  cellis  terrarum  et  possessionum,  nuper  monasterii  beatse 
**  Marie  juxta  muros  civitatis  Ebor.  quondam  existentibus^ac 
<*  de  et  in  omnibus  illis  decimis  in,Moulton  Gilling  alias 
*«  Killing  et  Forseth  in  dicto  Com.  Ebor.  et  in  Catterick 
^*  predicto  vocatis  Beggarie  tithes  infra  archideaconatum  de 
^*  Richmond  nuper  prioratui  de  Beggarie  ibidem,  nuper  dis- 
^'  soluto  spectantibus  vel  pertinentibus." 

a6  February  1638. — A  demise  by  the  king  of  the  third  part 
of  the  same  tithes,  (described  in  the  same  words,)  to  Cuthbert 
Hearon,  (being  in  his  Majesty's  hands  )}y  the  minority  of 
Henry  Lamson^  brother  and  heir  of  the  said  Roger j)  during 
bii  (Lamofi's)  minority. 

.  There 
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1816,  The  recent  case  of  Ketdcott  and  Wa^Y    /fli«»t 

Byam  reKed  on  by  the  counsel  for  the  ^lain^'//    /d«fen- 

V.  ///  ^/posed  of. 

Booth,  /,(/'    cipal  object 

a  i8t  August  1 344- — The  act  of  ArdiVV       -ment.     And 

in  the  registry  of  the  Archbishop  r //       jg  ^^^  j^jg  ^^^^ 

right  and  title  of  the  abbot  and  c  _  j ^       .-.i     . 

^  ®    _,  .  I.-  u  .u       .•    Ai*d  not  a  title  to 

to  certain  possessions  which  ^'     '       ■,     -       « 

common  right,  including  the/  -vards  m  the  percep- 
mond  J  the  church  of  Caitc  / ' '  ^d  not  originally.  Some 
Bohon,  HipmeU  and  Hr  ed,  were  not  in  existence  at 
and  the  tithes  of  the  it\^  endowed.  There  must,  there- 
and  the  tithes  of  the-         ,  ^       j  ^  1    •, 

which  three  plac^,^^  subsequent  endowment;  and  it 
pension  of  13*.  /%feTence^  that  it  must  have  been  of  all 
;<K^Aich  will  include  tithes  not  in  exist- 
v'^    As  no  evidence  to  the  contrary 
iflteT  r^  it^^^  he  h^  made  out  a  title,  by  enjoy- 
Is     /^P^^^V^^*  ^  *11  small  tithes ;  for  I  see 
"     ^toiog  beyond  the  original  endowment,    and 
^fing  tithes  of  which  he  was  not  then  possessed ; 
^y  so  doing,  according  to  all  the  decided  cases, 
f  tbi^i^  he  proves  himself  entitled  to  them  alL 
jf0^  as  to  agistment,  there  is  certainly  no  distinct 
^fidence  of  perception  by  himj  but  there  is  also 
none  of  perception  by  any  other  person,  or  of  re* 
iffltion.     It  lies,  therefore,  between  him  and  the 
red»r  j  and  there  is  clearly  no  evidence  of  the  rec- 
tor's taking  any.     There  is,  indeed,  some  evidence 
of  the  vicar's  having  taken  some  such  tithe,  though 
I  do  not  rely  entirely  on  the  wool  payment,  for  it 
.may  be  said  it  was  not  paid  as  agistment,  though  I 
think  it  clearly  was  agistment.     In  the  cause  in 
this  Court  of  Anthony  v.  Smithson  (aj,  all  small 

(a J  Reported  in  ist  Wood. 

tithes 
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re  claimed,  and  there  was  a  decree  far       ^^^^ 
^  ^ly-     I^  "^^y  ^  said  that  that  suit  was      ^j^ 

*^^^  Xe  to  the  township  of  Kipling ;  but  *• 

3j^^    ^^  N?tment  tithe  in  any  part  of  the     ^^' 

^^  \  «5  endowed,     A  ^icar  having 

"K'jf^  ^-^  \pd  of  small  tythet,  and  none 

'<^  &  *^  enjoyed  by  any  one  elae» 

\%  if^^^^  is  necessary ;  and  therefore, 

^  V  ^-  *ent  not  having  been  actually  received 

%^.  does  not  in  any  manner  prejudice  the 

.ft''s  daim.  Agistment  de  nomine  has  not 
^n  paid  generally  till  of  late  years.  I  remember 
its  being  first  demanded  in  one  part  of  the  country, 
and  I  advised  the  claim.  Proof  of  an  endowment 
of  the  small  tithes,  has  been  held  sufficient  to  sup- 
port a  demand  of  agistment,  although  it  has  never 
been  received  before.  Now  in  this  case  an  en- 
dowment is  proved,  and  no  title  to  any  small  tithes, 
either  by  perception  or  otherwise,  is  shown  to  be 
in  any  other  person. 

But  it  is  said,  that  in  one  of  the  grantit  from 
the  Crown,  as  to  one  part  of  the  puish,  the  word 
herbagium  is  used,  and  that  it  must  mean  agist- 
ment Now  I  think  that  a  w<Hd  of  very  equivocal 
meaning,  inasmuch  as  it  may  mean  grass  or  hay ; 
yet  I  do  not  think  it  can  be  construed  to  mean 
agistment  in  any  instance ;  and  therefore,  I  think, 
there  is  no  distinction  to  be  made  on  that  account 
m  to  that  township.  Whatever  may  be  the  true 
meaning  of  herbagiwny  there  has  been  no  peroep* 
tion  of  this  specks  of  tiUie  proved  to  have  been 

enjoyed 
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i8i6.       enjoyed  under  that  word ;  and  therefore  I  think  the 
g^^^j      plaintiff  entided  to  it. 

%>• 
®*J^™'  As  to  Greenbury  Grange^  and  the  township  of 
Killerln/f  there  is  no  difference  of  opinion  in  the 
Court.  We  think  there  should  be  an  inquiry  in 
both  these  cases ;  and  therefore  issues  must  be  di- 
rected. But  except  as  to  those  two,  I  am  dis- 
posed to  decide  for  the  plaintiff,  on  the  whole  bill* 

It  may  be  said,  that  we  should  wait  till  these 
questions  are  tried,  before  we  come  to  a  final  de- 
cision, however  clear  we  may  be  as  to  the  rest  of 
the  parish,  and  that  the  bills  should  be  dismissed,  if 
the  verdict  should  be  against  the  plaintiff  on  those 
issues ;  but  that  is  a  novel  opinion  to  me.  I  never 
understood,  that  if  a  plaintiff  does  not  succeed  in 
his  claim  as  largely  as  he  lays  it,  he  should  therefore 
fail  as  to  the  part  he  proves.  If  a  vicar  demands 
tithe  of  a  whole  parish,  and  establishes  his  right 
only  as  to  three  parts,  I  have  always  understood, 
that  the  bill  should  only  be  dismissed  as  to  what  he 
does  not  prove.  I  know  no  way  of  answering  m 
new  a  proposition  but  by.  stating  it,  for  I  know  not 
on  what  ground  it  rests.  I  think,  therefore,  there 
should  be  a  decree  in  favour  of  the  plaintiff,  for 
tithes  throughout  all  the  parish  except  KiUerby 
and  Greenhury  Grange. 

Wood,  Baron.  I  much  regret  that  I  again 
di£ferfrom  the  rest  of  the  Court,  asl&ar  I  shall  in 
other  cases.  (^Having  stated  the  bill/md  answer^  in 

Byam 
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Byam  v.  Lawson.)  The  plaintiff's  right  to  agist- 
ment is  the  only  question  between  the  parties  in 
this  case ;  and  here  a  preliminary  objection  arises. 
I  take  it  a  vicar  is  bound  to  make  out  a  title  in  all 
parts  of  a  parish  over  which  he  daims  generally ; 
and  that  if  he  do  not,  his  bill  should  be  dismissed. 
On  that  ground,  I  think  he  has  failed  ;  for  in  KiU 
lerly^y  which  is  one  of  the  divisions  of  this  parish, 
where  he  has  stated  himself  to  be  entitled  to  tithes 
in  kind,  it  turns  out  that  he  is  entitled  only  to  a 
money  payment.  The  bill,  therefore,  I  think,  fails 
altogether.  Then  what  is  the  defence  set  up  ?  As 
far  as  relates  to  the  township  of  SUerton^  there  is 
a  clear  title  to  the  tithe  of  hay  and  herbage  made 
out  by  Mr.  Crome^  and  th^re  also  he  has  failed. 
He  has  failed  too  as  to  Greenbury  Grange,  which 
is  proved  to  have  been  originally  part  of  Fountaini 
Abbm/j  and  so  exempt  in  the  hands  of  the  owners^ 
wlubh  the  two  defendants,  Fawdt  and  Outhwaite, 
are.  Although  a  rector  is  entitled  of  common  right, 
and  it  is,  .therefore,  not  necessary  for  rector  or 
vicar  to  prove  title  to  all  titheable  matters ;  yet  it  is 
quite  different,  as  to  stating  his  title.  In  Button  v. 
Honey  (h),  an  objection  was  taken,  that  the  plaintiff 
had  not  set  forth  how  he  was  entitled,  which  was 
oveF'-ruled,  because  the  defendant  admitted  him  to 
be  vic^,  though  the  report  says  it  had  often  been 
ruled  contrary,  it  being  the  ground  and  foundation 
of  the  plaintiff's  bill.  I  cite  that  case  to  show 
that  the  Courts  have  not  considered  the  stating  a 
plaintiff's  title  in  his  bill,  to  be  mere  matter  of 

•    (h)  Hard.  130,  andOw.  511. 
VOL.  IX,  s  fonii. 
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.  ^^\^'  ,  fbrm.  Endowment  is  constantly  proved,  I  admit, 
Byam  by  perception;  and  even  a  subsequent  endowment 
'^'  may  be  proved  by  usage,  but  it  must  be  proved  as 
&c,  '  laid ;  und  therefore,  if  a  plaintiff  lays  his  claim 
throughout  the  whole  parish,  and  proves  it  in  some 
parts  only, '  he  fails  altogether.  If  a  prescription  at 
law  is  not  fully  proved,  it  fails ;  it  is  therefore  not 
matter  of  form.  If  a  partial  right  be  claimed,  the 
evidence  must  be  confined  to  that  part.'  If  a  ge- 
neral right  be  claimed,  a  partial  proof  will  not 
support  it ;  for  evidence  in  part  is  not  good,  if  the 
claim  be  general.  Here  evidence  has  been  received 
in'  parts,  that  did  not  affect  Kilkrby^  because  the 
claim  is  gen«id,  and  extends  over  the  whole,  al- 
though the  plaintiff  has  failed  in  proving  the  whole. 
If  he  had  only  claimed  in  Killerby,  he  could  not 
have  given  evidence  as  to  other  parts  of  the 
parish.  It  is  not  necessary  to  cite  cases  as  to  the 
rule  at  common  law ;  but  I  will  mention  those  of 
Mitchell  V.  Mortimer  (cjj  and  The  King  v.  the 
Inhabitants  of  Hermitage  (d)^  which  establish  it 
clearly. 

I  think  the  vicar  should  have  excepted  KiUerby^ 
and  the  other  townships  in  which  he  has  failed ; 
and  if  not  originally,  he  should  have  amended 
his  bill  after  answer.  If  an  issue  had  been  di- 
rected^ thejury  must  have  found  against  him.  It 
is  said,  a  judge  may  endorse  what  is  proved.  I  can- 
not tell  how  that  may  be  ;  it  must  depend  on  cir- 
cumstances. It  may  be  said,  greater  laxity  is  allowed 
in  Equity,  in  laying  a  claim,  than  in  common  law 

(c)  Hob.  aog.  (d)  Carth.  241. 
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pleadings.  I  know  it  is  so,  in  fact ;  but  the  title  lidd  ^^^^* 
must  be  proved,  otherwise  the  whole#  bill  might  ^^am 
be  read  hereafter,  as  proof  of  a  general  right  v. 
through  the  whole  parish.  The  objection  which  ^J"* 
was  made  in  Travis  v.  Challoner  (e)^  has  a  strong 
application.  The  plainti£P,  claiming  tithies  in  kind 
in  certain  townships  within  the  parish,  alleged  in 
his  bill,  that  he  was  entitled,  as  vicar  of  the  parish, 
to  the  tithes  in  question,  in  those  townships ;  which 
he  attempted  to  support,  by  proof  of  the  payment 
of  tithes  in  all  other  parts  of  the  same  parish :  and 
the  objection  taken  by  the  Court  was,  that  it  was 
evidence  of  a  general  right,  whereas  the  allegation 
was  of  a  particular  right ;  and  that  thus  the  defendant 
might  be  misled  in  his  defence.  The  Court,  there- 
fore, thought,  that  what  was  the  case  as  to  other 
townships,  was  not  evidence  generally,  so  as  to  affisct 
the  particular  townships  for  which  tithes  were 
sought.  In  the  case  of  heigh  v.  Maudsley,  (f)^ 
from  Bunbunfy  the  Court  said,  that  a  defendant 
might,  in  Equity,  insist  on  several  defences  which 
are  consistent  \  yet,  having  undertaken  to  prove  a 
general  exemption,  by  failing  in  that,  he  cannot  have 
the  benefit  of  the  other  points.  Although  that  was 
the  case  of  a  defendant,  the  reasoning  is  equally 
applicable  to  that  of  a  plaintiff.  As  it  regards  the 
evidence  also,  the  mode  of  laying  the  prescription 
becomes  very  material.  In  the  case  of  the  Earl  of 
CUmrickard  v.  Lady  Denton  (^g  J ,  where  a  custom 
was  alleged,  that  all  the  owners  and  proprietors  of  any 
coppices  or  woods  in  the  weald  of  Kenty  should  be 
discharged  of  tithe  for  all  manner  of  wood :  such  a 

(ej  3  Qw. I837.        CfJ  « Il>-  703.        CgJ  1  lb.  36o* 
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general  allegation,  if  pennifted,  would  have  the 
effect  of  excluding  the  testimony  of  any  one  en- 
titled  to  be  discharged  from  payment  of  tithes  for 
any  wood  within  the  weald,  alliiough  they  should 
have  no  interest  in  the  question,  as  to  the  parti- 
cular part  in  dispute  between  the  parties  to  the 
suit :  and  so  it  would  be  (it  is  said)  in  the  case 
of  a  common,  if  the  right  be  alleged  in  a  whole 
vill,  and  in  the  case  of  a  modus,  so  laid.  Now 
to  apply  the  doctrine  of  that  case  to  the  present, 
the  general  mode  of  alleging  title  to  tithe  through 
the  whole  parish,  would,  as  in  the  case  of  a 
general  prescription,  exclude  all  paridbioners  as 
witnesses  for  the  defendant.  And  thus  an  undue 
advantage  would  be  gained  by  a  plaintiff  laying 
it  too  largely.  The  manner  of  laying  the  title, 
therefore,  makes  a  great  difference  in  point  of  evi- 
dence, and  might  be  made  the  means  of  promoting 
(he  most  manifest  ii^justice.  Therefore,  my  opinion 
i^  that  as  in  aJU  the  suits  the  title  is  laid  too  largely, 
the  billk. should  be,  for  that  reason,  dismissed;  or 
at  least  suspended  till  the  issues  have  been  tried. 
As  to  Killerby^  there  must  be  an  issue;  and  I 
think  that  the  defence  is  proved,  unless  the  vicar 
qhuses  an  issue. 
J* 
I  will  now  examine,  first,  the  vicar's  general 
right ;  and  secondly,  the  circumstances.  It  seems^ 
there  ha4  been  an  endowment  before  the  time  of 
tiie  taxation  of  Pope  Nicholas^  in  I291,  for  the 
vicarage  is  noticed  in  that  document,  and  valued 
at  13/.  6s.  8d.  ^  and  it  is  stated  to  pay  an  annual 
pension  of  13^.  ^d.  to  the  abbot  and  convent  of 
SL  Mary's.    But  as  no  endowment  has  been  pro- 

ducedy 
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duced,  we  can  only  collect  of  what  tithes  it  con-  1816. 
sisted,  by  evidence ;  and  it  is  plain  it  was  not  endowed  Byam 
of  all  tithes  originally,  as  appears  by  the  act  of  ^  v. 
archbishop  Zouchf  in  the  year  1344.  It  is  argued, 
that  though  those  tithes  then  belonged  to  the 
monastery,  there  must  have  been  a  subsequent 
endowment* 

The  next  evidence  for  the  vicar,  is  the  Ecclesias- 
tical Survey.  '^  Hay"  is  mentioned  there  as  be- 
longing to  him ;  but  it  is  clear  that  hay  was  not 
his :  so  that  shows  these  ancient  documents  are  not 
very  correct.  Then  **  minute  and  privy  tithes" 
are  mentioned,  amounting  to  6/. ;  but  does  that 
show  that  he  is  entitled  to  all  small  tithes?  He  is 
only  entitled,  ^according  to  that  document,  to  those 
in  the  Easter  Book,  and  what  those  are  we  know 
not.  The  Ministers  Accounts,  3iHen.YIIh  have 
<  pro  quobusdam  decimis,*  still  leaving  it  in  the  dark 
as  to  what  tithes.  All  the  proceedings  in  the  cause 
in  the  Exchequer,  are  dragged  in  by  the  mode 
adopted  of  laying  the  title  *.  The  wool  tithe  there 
decreed  can  be  no  evidence  of  agistment  being  due. 
In  Gamons  v.  Bernard^  those  tithes  are  treated 
as  paid  diverso  intuitu.  The  evidence  of  Atkinson^ 
of  payment  for  turnips  eaten  by  barren  cattle,  for 
twenty  years,  i^  a  mere  modem  matter,  and  by  no 
means  sufficient  to  establish  a  general  right. 

*  Anthony  v.  Smithson,  before  referred  to.  By  the  decree 
wliicb  was  made  in  that  causei  it  appears,  that  amongst  the 
tithes  scheduled,  as  sought  by  the  plabtiff 's  bill,  is  one  for 
"  sheep  sold  with  their  wool,  before  they  were  clipped,  for 
**  which  monthly  tithe  is  due,"— an  expretsion  much  relied  on 
for  the  plaintiC 

S3  Then 
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.  ^^^^'  ,  Then  as  to  EllertoTtj  the  defence  is,  a  title  under 
Btam  the  CroivYi  to  hay  and  herbage ;  which  I  am  clearly 
g  ""'  of  opmion,  must  be  taken  to  include  agistment* 
&c.  \  No  payment  to  any  one  is  shown,  and  retainer  is 
equivalent  to  actual  possession,  where  the  same 
person  is  owner  of  both  tithe  and  land.  The  lease 
to  Sandys  is,  of  *^  hay  and  herbage;"  and  can  it 
be  supposed  the  vicar  was  then  in  the  enjoyment  of 
agistment?  It  is,  on  the  contrary,  excessively 
clear,  that  the  vicar  was  not.  The  grant  by  letters 
{>atent  to  Phillips  and  Moore  is,  of  *'  all  the  vi- 
"  carial  tithes  of  hay  and  herbage  in  Ellerton/^ 
reserving  a  rent  in  fee  of  6  s.  8d.  for  hay  and 
herbage ;  and  that  has  been  always  paid  up  to  the 
present  tinie,  and  is  now  paid.  In  a  marginal  note 
to  the  accounts  df  the  collector,  in  the  10th  James, 
these  tithes  are  called  decinuje  feni  only ;  and  it  has 
been  urged,  therefore,  that  fenum  and  herbarium  - 
mean  the  same  thing;  but  the  grant  says  both, 
and  so  does  the  conveyance  of  7  July  1 724  to 
CrowCf  the  purchaser :  how  then  can  a  marginal 
note,  which  generally  refers  to  the  principal  object 
of  the  document,  make  any  difference  ?  The 
bargain  and  sale  is,,  of  **  all  that  the  manor  of 
*•  Ellerton,  and  also  all  those  tithes  of  hay  and 
"  herbage ;"  and  from  that  time  they  have  been 
in  the  family ,  of  the  same  person :  a  clear  title, 
therefore,  is  made  out  to  hay  and  herbage,  in  the 
family  of  Crowe.  As  U>  fcenum  and  herbagium 
being  the  same,  there  is  no  foundation  for  such  an 
assertion.  They  are  distinct  tithes,  though,  being 
of  the  same  nature,  and  both  predial,  it  is  natural 
that  they  should  go  together.     The   words  are, 

'^  .  Jcenum 
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Jctnum  efherhagiumy  and  are  called,  in  the  plural   .    ^^|^-    . 
number,  "  all  those  tithes."     Hay,  is  grass  mowed;       Byau 
herbage,  is  grass  not  cut,  but  eaten  by  barren  cattle.  «. 

In  Eltis  V.  Saul  (h)^  the  then  Chief  Baron  Eyre  ^^^ "' 
says,  *  agistment  tithe  is  the  tithe  of  herbage,  not 
*  of  the  cattle.'  Herbagium  is  sometimes  called  ^ 
herbage,  and  sometimes  agistment.  LordCoA:^,  in 
his  Com.  on  Stat.  Ed.  VI.  says, — "  for  barren  Beasts, 
'^  he  (the  parson)  shall  have  tithes  for  agistment  or 
"  herbage.**  We  may  shut  our  eyes  to  the  light, 
but  herbagium  must  mean  agistment.  The  evidence 
in  this  case  ^ows  it  beyond  a  doubt.  The  receiver 
of  the  Crown  rents  answers  for  tithes  of  herbage  or 
agistment  of  the  farm,  showing  that  it  means  the 
same  thing.  In  the  Ministers  Accounts,  under  the 
head  spiritualtieSy  "  herbage  in  the  castle-yard,'* 
is  spoken  of;  and  can  that  be  hay ?*  We  have  **  de- 
chruBfoeni^**  in  some  of  the  documents;  "  decmas 
herbagii**  in  others.  There  is,  therefore,  a  manifest 
distinction.  When  we  find  **  omnes  illas  decimas 
*•  Tiostras  herbagit  unhis  pastttrce  sive  clausiy**  as 
we  do  in  the  second  grant  of  Kipling,  there  cau 
not  be  a  doubt  of  the  meaning. 

Let  us  now  look  at  the  authorities :  besides  the 
,  case  of  Ellis  v.  Saul  (before  referred  to,)  and  the 
exposition  of  Sir  Edw.  Coke  (i J,  in  Greene  v. 
Austen  (k),  it  was  held,  that  the  tenant,  having 
paid  tithe  of  hay,  was  discharged  of  agistment  tithe 
for  that  year ;  and  in  Fox  v.  Adye  (l)^  it  is  called 

(h)  4  Gw.  1326.  (%)  Page  651. 

rW  Ydv.  86.  (I)  2  P.  Wms.  521. 

s  4  tithe 
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i8i6»*      tithe  herbage  of  dry  and  unprofitable  cattle.     Sa 

also  in  Guilbert  v.  Eversly  Cm  J,  and  Tamberlain 

^.         V.  Humphrey  (nj.    These  authorities  are  abundant 

Booth,     proof  to  show,  that  agistment  and  herbage  mean 

the  same  thing  ;  and  that  is  established  by  all  the 

cases  in  GxvilUm  from  beginning  to  end. 

It  has  been  said,  that  the  grants  of  the  Crown  do 
not  convey  agistment,  for  that  the  Crown  had  it 
not  to  grant ;  but  that  is  a  strange  objection  to  be 
made  by  a  vicar  who  proves  no  endowment,  or 
even  perception,  till  within  the  last  twenty  years. 
Why  had  the  Crown  no  title  ?  It  is  said,  because 
the  vicar  was  endowed  before  the  dissolution ;.  but 
how  is  that  made  out  ?  It  is  very  clear  the  tithe 
devolved  on  the  Crown,  and  the  Crown  has  granted 
it  to  Crowe ;  who  becomes  thereby,  in  fact,  rector^ 
and  represents  the  abbey,  and  may  therefore  stand 
on  his  common  law  right.  It  is  also  argued,  that  the 
vicar  must  have  been  endowed  of  small  tithes  gene- 
rally, and  that  that  includes  all  tithes  of  modem 
introduction.  I  agree  that  one  case  has  gone  so 
far,  that  is  the  case  of  Kennicottmd  Watson*  ^ 

but 

(m)  2  Gw.  502.  (n)  4  lb.  1345. 

*    SlTTIiTGS  AFTER  HiLARY  TSRM. — 54  GlO.  Ul. 
SERJEANT'S-INN-HALL. 


Krknicott  v.  Watson  and  others. 


A  vicar,  prov-      Txift  bill  was  filed  by  the  vicar  of  Woodham^  in  the  county 
dmi^finudl    ^  NoHhmberlandy  against  the  defendants,  occupiers  of  lands 


within 
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Jbiit  there  the  ^defendant  did  not  prove  himself  en- 
titled ;  whereas  here,  I  think,  the  title  to  agistment 
is  made  out  to  be  in  the  defendant. 

Greenbury 

wkhin  that  pariah,  iax  an  account  of  tithes  of  agistment,  tur-  tithes  (where 
nips,  and  potatoes ;  founded  on  the  plaintiff's  title  to  all  other  ^^  Crown, 
small  tithes  throughout  the  parish.  cl^idng  un- 

der it,  have 
The  defendants,  in  their  answer,  admitted  that  the  plaintiff  never  received 

was,  as  vicar,  entitied  to  tithe  of  hay,  and  certain  small  tithes  ^^  ^^\  ^^^h 

in  kind,  or  sub  modo;  but  they  all  denied  his  alleged  right  to  Sian'^those* 

tithe  of  agistment,  turnips  and  potatoes,  and  all  other  tithes  of  com  and 

not  theretofore  rendered ;  and  to  tiiose  Aey  set  up  a  tide  grajnt)  held 

through  the  Crown,  or  its  grantees,  of  the  impropriate  rectory,  demand  tithes 

insisting,  that  they  were  become  vested  in  the  owners  of  the  of  agistment, 

land.     The  defendants,  Waison,  PoUs,  and  Jackson,  set  up  a  ^™^*"^ 

modus  also,  of  ys.  4  d.  in  lieu  of  tithe  of  hay,  hemp,  flax,  and  though  such 

rape,  in  the  township  of  North   Seaion.    The  defendants,  tithes  have 

PMertonsy  a  modus  of  3  <•  4^/.  in  lieu  of  tithe  of  hay  on  a  farm  b^^'^^^'^td 

called  Blaietmoorf  in  the  towpship  of  CraiweiL    And  the  de-  by  his  prede- 

^ndant,  Smithy  a  modus  ofiL  ys.  Bd^  in  lieu  of  tithe  of  hay,  cessors ;  and 

and  all  small  tithes,  on  a  farm  called  High  and  Law  Horion,  ftocJ^lS 

in  the  township  (^Norton.    The  bill  was  afterwards  amended  tary  evidence 

as  to  all  tiie  moduses,  except  Smithes.  adduced  in 

•^  support  of  the 

vicar*s  claim 
In  support  of  this  bill,  the  plaintiff  put  in  the  following  refer  to 

documentary  evidence":  "  ««»11  tithes," 

•^  and  not  <*  all 

1st.  Taxation  of  Pope  Miholas,  in  1291.    «  Woodhome  ^^i^iou'k 

<<  Rectoria,  75/.    Yicaria  ejusdem  cum  capella  de  HortoUi  it  appear  that 

"  50  /.     Portio  de  Prions  in  eadem,  4/.  !«*.  arf."  a  pension  or 

portion  is  pay- 

fldly.  Ecclesiastical  Survey  of  a6  Hen.  8.    ^  Woodheme  jjl%^"^ 

*<  Vicaria  valet  clare,  si/.  15<*  81/."  tothesup!^^ 

rior. 

3dly.  Ministers  Accoonts^  32  Hen.  8.    ''  Compus     ^mM^  there 

Wittmi  Grene  Collectoris  finnajf  ibm  p  tempus  ^dm.  ^^^^g^it  ' 

Woddem  Rectoiia. — £t  de  Cx*  de  fiima  gianos  deci-  o/such  small 

Ui  uthestothe 
impropnator, 
or  an  gxpnst 

exemption  of  them  out  of  the  vicarage,  or  an  actual  perception  of  them  by  other 

pcmns  provedi  to  take  away  the  vicar^s  right. 
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1816.  Greeribury  Grange^  derived  down  to  the  defeo* 

9yam       ^*^*  Fawcit  from  the  privileged  order,  is  therefore 

V.  exempt. 

Booth, 

malii  p  granis  cretceo} :    ia  anno  Regis   Hen.  viij. 

XX'X"»  sic  dimiss  J  Johni  Cooke  ^  indent,  dat.  xvj.  die 

Julii  anno  R.  Rs    Hen.    octavi  xxx"*  $  termino  xxi 

annog  solvend.  ad  terminos  Sci  Martini  &  pur.  Bte.  M. 

Virg.  p  equales  porcones  D.vj.f.de  firma  granog  deci- 

maliu.     Villa  de  Wetherington  p   granis    crescen   ia 

Authumpno  anno  xxxj"*  hie  non  respondit,  eo  quod 

inter  alia  dimitt'  Tbome  Hilton  Militi  cum  firma  ten? 

dominicsd  ^ut  in  dco  compo  Firmarii  plene  liquet. 

[The  same  excuse  was  returned  for  each  of  the 
other  townships].  Pencones  et  Porcones. — Sed  dc 
£.iiij.  xiij*.  iiij"*.  de  annuali  pencone  exeunf  de  Vicaria 
de  Woodherne  p  antiqm  composiconem  solvend.  ad 
termin?^dm  hie  non  respondit  eo  quod  Thomas  Burton 
Clericus  Vicarius  &  Incumbens  ibm  ptulit  coram  Com- 
missionar'  Dom.  Reg.  super  surreddiconem  Monasterii 
^dci  div'sas  escript  sive  composicones  sigillo  Epi 
DunoU.  coroboraP  inspectc]^  tenor  eogdm  evident  pat€t 
quod  Vicaria  de  Woodherne  consistere  debet  tm 
racone  primap  ordinaconis  qm  confirmaconis  ejusdem 
in  quinquagint  marc  sterling  et  non  ultra  et  si  aliq' 
emolument  sive  ^ficum  ^venien?  de  exit  decimar  ibm 
p  dcm  Vicar  recept  ultra  pdcam  summa  quinquagint 
marc  emiserit  aut  in  exit  ejusdem  Vicar  anfiuatim 
crescere  contfgerit  ad  pprietarios  spectabt.  Et  qj 
dcus  Vicarius  in  minut  decimar  et  alio?  pficu  ad  ean- 
dem  nuper  spectant  ex  minima  decasu  inhabitant 
villar  ibm  diet  Vicar  ptinen  et  incola^  &  mercato^f 
ibm  nuper  inhabitaii  adeo  minorat  sunt  qd  totis  exit 
^  pficua    dee    Vicar    nunc    spectant    non    attingit    ad 

summa  quinquagint  marc  ut  j^fertur  considerat  est  p 
covtaSt  ^dict  qd  j^dict  annutd  penco  respect''  quous%y 
8cc. 

4tli]y. 
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exempt.     There  may  be  a  doubt  as  to  the  extent 
of  the  Grange,  but  that  can  be  ascertained  by  an 

issue. 

4ihly.  Grant  of  24  May^  7  Jac.  1st.  to  F.  Morrice 
and  F.  Phillips,  d«  omnes  illas  decimas  nostras  grono- 
rum  annuatim  et  de  temp,  in  temp,  jcresc,  &c.  infra 
villat.  &  campos  de  Woodhorn ; — and  so  of  the  same 
qithes  in  each  of  the  other  townships  in  the  parish. 

5thly.  Parliamentary  Survey,  A.D.i6s4*  ''  The  parish  of 
"  Woodhorn  is  a  Ticaragey  unsupplied  with  a  yicar,  worth  68/. 
"  per  annu»n, — Impropriation  in  the  hands  of  the  Mercers 
**  Company  in  London,  worth  iboL  per  annunu 

6thly.  ReceiptsofsuccesBive  vicars  for  7 «.  ^d.  in  lieu  of 
tithe  hay,  hemp,  and  lints,  for  North  Seton,  from  1701  to  1778; 
and  fish  and  hay  moduses,  and  tithe  compositions,  for  Blake- 
fHoor  estate,  from  29  September  175*2  to  1800.  Leases  by 
Hen.  iMtton,  vicar,  of  all  the  great  tithes  of  the  several  town- 
ships of  East  and  West  Hartford ;  and  all  and  every  the  petty 
tithes,  moduses,  &c.  charged  upon  the  lands  belonging  to  the 
chapelry  of  Norton.  An  accoimt  book,  referred  to  in  defen- 
dant Smilh*s  answer,  kept  by  Robert  Smith,  the  last  lessee 
under  Latton,  entitled,  Hartford  Tithe  Account,  commencing 
in  1783,  and  ending  in  1788.  And  three  terriers;  the  first  of 
20  December  1663,  describing  the  glebe  only ;  the  second  of 
5th  July  1788,  specifying  the  glebe,  as  in  the  former,  and  the 
compositions,  moduses,^  and  tithes  due  to  the  vicar,  and  noting 
that  turnips  and  potatoes  are  refiised ;  the  third,  of  5  August 
1793,  describes  the  vicarage-house,  states  the  glebe  to  be 
85  A.  1 2  p.,  and  enumerates  various  small  tithes. 

By  the  depositions  read  on  the  part  of  the  plaintiff,  it  ap- 
peared, that  High  and  Low  Horton  were  two  distinct  farms, 
and  occupied  by  two  distinct  tenants ;  that  the  occupier  of 
High  Horton  had  paid  no  tithes,  but  a  sum  of  1  /.  6  s.  in  Ueu 
of  tithe,  and  that  the  occupier  of  XrOtv  Horton  paid  91.  in  lieu 
of  tithe ;  and  that  the  average  yearly  value  of  the  titlies  of 
calves,  wool^  lamb,  pig,  geese,  and  hens,  was  about  2/.  for 

High 
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issue.     As  to  the  other  townships,  I  say,  thi^  » 
clear  title  not  being  made  out  to  KiUerby^  the 

claim. 

High  Horton ;  that  in  some  parts  of  the  parish,  tithe  of  turnips 
and  potatoes  had  been  paid. 

The  evidence  on  the  part  of  the  defendants  was,  that  no 
tithe  of  agistment  had  ever  been  paid ;  and  that  the  vicar  had 
said,  on  one  occasion,  that  he  was  not  desirous  of  receiving 
the  tithe  of  potatoes. 

Dauncey^  WhethereU^  and  Simpkinson,  for  the  plamt^,  ad- 
mitted, that  a  vicar  must  make  out  his  title  to  tithes  in  one 
of  three  ways ;  by  endowment  or  grant :  if  neither  could  be 
produced,  he  must  give  evidence  of  its  existence  and  con- 
tents :  or  he  must  make  out  a  possessory  title  by  usage  or 
actual  perception,  which  presumes  an  endowment.  That  there 
was  a  vicarage,  and  that  it  was  endowed,  is  clear  from  the 
documentary  evidence.  The  Ministers  Accounts  are  peculiarly 
favourable  to  the  plaintiff's  claim ;  they  show  that  nothing 
was  claimed  by  the  Crown  but  com  and  grain,  and  that  the 
whole  was  let  to  Sir  Thomas  Hilton ;  and  if  agistment,  or  any 
tithes  beside  that  of  com  and  grain,  had  been  reserved,  it 
would  have  been  noticed  there.  Tumips  and  potatoes,  indeed, 
were  not  then  introduced  into  this  country ;  and  it  would  be 
a  gross  anachronism,  to  contend  that  such  tithes  had  passed 
from  the  Crown  to  the  terre  tenants,  as  suggested  by  the 
defendant's  answer  ;  agistment,  though  an  ancient  subject 
of  tithe,  has  not  been  rendered  in  the  north  till  of  late 
years ;  they  could  not,  therefore,  have  passed  from  the  abbey 
to  tbe  Crown.  The  second  part  of  this  document  is  not  only 
evidence  of  the  endowment,  but  also  of  its  contents.  It  states, 
<*  that  a  pension  ii  payable  out  of  the  vicarage;  which,  it  ap- 
<<  pbars  by  inspe^ion  of  divers  writings,  ought  to  consist  (as 
^<  well  by  reason  of  its  primary  ordination,  as  of  the  confirma- 
^'  tion  of  the  same,)  in  fifty  marks  sterling,  and  no  more ;  and 
**  if  any  emolument  or  profits  arising  from  the  issue  of  the 
«  tithes  there,  by  the  said  vicar,  shall  happen,  beyond  the 
'<  said  sum  of  fifty  marks,  it  shall  belong  to  the  prc^rietors." 

And 
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claim,  (being  extended  over  the  whole  parish,  and  of 
course  including  that  township),  is  too  large  ;  and 

therefore 

And  however  unintelligible  thit  part  of  the  document  may  be 
said  to  1[)e,  it  is  clear  from  it,  that  the  small  tithes  were  payable 
to  the  vicar,  whatever  part  of  them  he  was  entitled  to  retain ; 
and  even  if  he  had  hunself  no  right  to  more  than  fifty  marks, 
it  is  a  right  conclusion  that  the  vicar  was  to  have  all  the  small 
tithes.  It  cannot  be  said  to  i^pear  by  this,  that  all  that  be« 
longed  to  the  vicar  was  fifty  marks,  payable  out  of  the  tithea 
due  to  the  rector,  for  it  sets  out  with  stating  the  pension  as 
issuing  out  of  the  vicarage.  The  taxaticm  c[  Pope  Nichol&s 
corresponds  with  it.  And  th»  grant  to  Mortice  and  PhiOips^ 
who  were  vehicles  of  the  Crown,  for  the  purpose  of  sale,  corro- 
borates this  view  of  it,  for  it  grants  the  tithe  of  com  and  grain 
only.  Il  is  plain  the  vicar  receives  the  tithe  of  hay  in  all  the 
townships  except  Couipon ;  and  where  hay  is  given,  agistment 
is  never  kept  back ;  no  one  ever  saw  such  an  endowment. 
The  Parliamentary  Survey  estimates  the  vicarge  at  68/L,  more 
than  double  fifty  marks ;  and  the  impropriation  there  stated 
to  be  in  the  hands  of  the  Mercers  Campamf^  is  estimated  at 
100/.  The  Crown,  the  Conumssioners,  and  the  Mereen  Com^ 
pamff  claim  no  more  than  the  tithes  of  com  and  grain ;  and 
there  is  not  an  instmment,  or  any  other  evidence,  of  a  daim 
of  any  of  the  small  tithes  of  the  parish  by  any  other  person. 
It  must  be  argued  then,  that  these  docoments  prove  endow- 
ment ;  and  the  documents,  aided  by  the  usage,  prove  the  en- 
dowmeDt  to  be  of  all  small  tithes.  Astothe^SmiMiitheysetup 
a  modtt*  of  1/.  7#.  SolL  for  a  Arm  called  High  andLcmHerionf 
one  entire  sum,  for  one  entire  fiuin.  Whereas  the  plaintiff's 
evidence  shows  the  ikrms  to  be  distinct,  and  the  sums  distinct, 
and  absurd  in  the  amount  proved  by  us;  1 L  6s.  and  9s.  were  the 
sums  for^-four  years  ago,  t.  e.  1 L  iss. ;  what  becomes  then  of 
the  antiquity  of  the  modus  of  1  /.  74.  8  d.  paid  since  ?  Though 
in  an  answer,  you  need  not  describe  the  boundary  of  a  farm, 
pleaded  to  be  covered  by  a  modus,  with  perfect  accuracy,  yet 
you  must  show  that  the  farm  was  known,  and  was  ancient ; 
but  here  there  is  no  character  of  identity  given  it.  iThen 
tt  to  the  usage,  perception  by  the  plaintiff  of  all  small 

tithes, 
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therefore  the  plaintiff  fails ;  and  in  that  tovmship 
there  is  a  modus  clearly  proved ;  so  that  no  tithe  in 

kind 

tithesi  except  agistment^  and  turnips  and  potatoes,   is  in 
evidence. 

FofManque,  MarHn,  HaU^  and  MeggUofif  for  the  defeo- 
dants,  contended,  that  whatever  the  testimony  might  be,  thefiur 
result  of  the  evidence  was,  that  the  vicar  was  not  entitled  to 
aU  the  small  tithes ;  and  it  was  on  proving  himself  entitled  to 
all,  alone,  that  he  could  succeed.  Primdjacie,  the  rector  is 
entitled,  and  a  vicar  must  make  out  his  title  clearly,  and  in* 
dependent  of  presumption,  in  his  favour.  What  is  not  proved 
to  be  granted  by  the  rector,  cannot  be  considered  out  of  him; 
and  as  tithe  of  agistment  has  never  yet  been  paid,  (for  that 
is  a  fact  established  by  all  the  evidence,)  the  fair  conclusion  i», 
that  the  vicar  has  no  title  to  demand  it,  and  that  it  still  be- 
longs to  the  rector,  whoever  he  may  be.  The  documentary 
evidence>  which  is  in  all  cases  considered  inconclusive,  and, 
as  held  by  Lord  Hardwicke,  will  not  destroy  a  modus,  does 
not  prove  enough  for  the  vicar.  It  only  proves,  that  com 
ai|d  grain  were  granted  to  Sir  T.  Hikon^  not  the  rectory ;  and 
if  agistment  were  not  intended  to  pass,  it  remained  in  the 
Crown.  And  as  to  the  usage,  the  perception  of  all  small  tithes 
has  not  been  shown.  For,  not  to  mention  the  tithes  in  ques- 
tion, the  vicar  has  not  shown  that  he  ever  received  the  tithe 
of  milk,  orchards,  and  other  vicarial  tithes;  and  all  the  cases 
go  on  his  being  entitled  to  all  the  small  tithes.  The  endow- 
ment was  to  amount  to  fifty  marks,  and  no  more,  as  Bipjpean 
by  the  minister's  accounts ;  and  all  received  beyond,  must  have 
been  paid  over  to  the  proprietors. 

[Graham,  Baron,  How  do  you  reconcile  that  with  wha 
has  been  received  ?] 

GiBBs,  Chi^  Baron.  The  document  assumes  that  the 
vicar  was  in  the  receipt  of  the  tithes ;  the  vicar  was  not,  there- 
fore, to  receive  a  dry  sum  of  money,  but  tithes,  to  whomever 
he  was  to  account  for  the  residue  m  money. 

If 
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kind  is  due  or  could  be  claimed.  As  to  Greenhury 
6rm72^ehealso fails, aithovghheclaims  an  unqualified 

right; 

If  a  conjecture  might  be  hnzarded,  the  vicar  (probably 
received  the  tithes  beyond  that  sum,  on  account  of  the 
rector^  and  the  rectory  is  certainly  yet  in  the  Crown;  for 
what  was  granted  to  Morrice  and  PhilUps,  was  com  '  and 
grain  only,  and  not  the  rectory.  Our  evidence  is,  that  no 
such  tithes  have  ever  been  paid;  not  in  non-decimandoy  but 
to  disprove  the  right  of  the  vicar.  The  terriers  speak  of 
some  certain  small  tithes,  butmake  no  mention  of  all  small 
tithes.  As  to  the  defendant,  Smithy  the  occupier  of  High 
and  Lono  Horton^  though  his  defence  is  a  modus,  he  is  not  pre- 
cluded by  having  set  up  that  bar,  from  objecting,  in  this  stage 
of  the  cause,  to  the  vicar's  title  (a).  Now  he  has  produced 
no  endowment ;  not  that  it  does  not  exist,  ^ut  he  may  pro- 
bably do  better  without  it :  nor  is  there  any  evidence  of  the 
articles  of  which  the  alleged  endowment  consisted;  it  might 
have  been  of  glebe  alone,  of  pension  alone,  of  tithes  alone,  or 
of  all ;  but  we  cannot  presume  oi  what.  The  first  terrier 
shows  it  consisted  of  gldbe  alone;  the  second  adverts  to  the 
ecclesiastical  rights,  moduses,  and  tithes,  where  due;  but  the 
terriers  are  all  unsatisfactory.  And  if  the  title  rest  on  usage, 
that  cannot  avail  the  vicar,  at  all  events,  as  to  Smith*s  modus ; 
and  usage  against  endowment,  may  even  take  away  the  right 
tf  a  vicar.  The  Court,  at  least,  will  not  decide  in  so  doubtful 
a  case,  in  the  absence  of  the  rector,  without  a  trial  at  law. 
Charlton  v.  CharU<m(b)\  Oamons  v.  Barnard  fe J;  Tram 
V.  Oxton  fdX  twice  decided  here.  If  the  rector  should  sue 
the  next  day,  we  could  not  plead  that  decree. 
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[Graham,  Baron.  1  do  not  remember  an  instance  of 
caQing  for  the  rector,  when  it  did  not  appear  that  the  rector 
claimed.  Every  endowment  must  be  proved  against  a 
rector,  certainly.] 

f «)  Cott  T.  BcU,  5  Atk.  497.-3  Barn's  Eccl.  Jjlw,  401. 

(h)  S  Gw.  715.  (c)  4  Ow.  1461.  (d)  S»  4  Gw.  1566, 1195. 
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right ;  and  therefore,  I  thuik  that  each  of  the  bilU 
should  be  dismissed,  unless  he  takes  issues ;  and  that 
if  he  should  fail  in  any  one,  he  must  fail  in  toto. 

Graham, 

The  modus  is  well  laid,  and  even  if  it  should  turn  out  to  be 
not  precisely  proved  as  laid,  yet,  where  there  is  such  reasonable 
ground  for  a  modus  as  here,  there  can  be  no  decree  is 
Equity  (dj.  The  evidence  of  the  modus  is  not  broken 
in  upon  in  more  than  two  instances.  It  is  said,  they  hare 
destroyed  the  entirety  of  the  farms;  but  they  have  only 
proved  that  they  were  occupied  by  diferent  tenants,  not  that 
they  belonged  to  different  owners.  One  Delaval  is  stated  to 
bo  &e  landlord  of  one  part,  but  it  is  not  said  who  was  the 
landlord  of  the  other  part ;  and  it  lies  on  the  plaintiff  to  prove 
tliat.  But  eiren  if  we  fail  in  strict  pi'oof  of  our  modus  as  laid, 
it  is  by  their  having  proved  another  for  us ;  and  that  is  a  sdl 
icient  ground  for  a  Court  of  Equity  refusing  to  grant  a  deate 
of  tithes  in  kind,  where  there  is  so  strong  evidence  of  the 
existence  of  a  modus.  Scott  and  Femoick  (e) ;  Ekins  v. 
Dormer  (f). 

Daunceyy  in  reply. — The  defendants  rely,  that  the  tithe  of 
agistment,  and  turnips  and  potatoes,  not  having  been  proved^ 
noiMuuKf m,  to  have  been  rendered  to  the  vicar,  they  therefiore 
remain  in  the  f  ector,  against  whose  right,  in  his  absence,  they 
nsk  the  Court  not  to  decide.  Our  evidence  is,  that  these  tithta 
do  not  remain  in  the  rector ;  for  each  portionist  of  great  tithes, 
and  the  Mtrcert  Company  y  in  whom  the  impropriation  is  shown 
to  be,  are  confined  to  cpm  and  grain ;  and  the  bailiff's  ratlins^ 
which  takes  notice  of  both  rectory  and  vicarage,  .speaka  of 
the  small  tithes ;  and  there  is  no  real  difference  between  <  the 
small  tithes'  and  <  all  small  tithes.'  If  we  had  no  documentary 
evidence,  the  parol  testimony  would  have  been  sufficient  for  ouc 
case.  It  is  said,  an  endowment  may  be  altered  by  usage;  it  i% 
true,  it  may  be  deminished,  but  it  may  also  be  increased.  OuT; 

(i)  WM  T.  Betd,  in  n9ti$,  1  Gw.  131.— Cfftet  t.  Waliin,  lb*  17t^Br9ek 
T.  Riehm'dtm,  ib.  ISOS. 
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•   Graham,  Baron,     I  shall  confine  myself  to  the 
result  of  the  complicated  evidence  produced  in 

these 

documentary  evidence,  the  leases,  and  receipts,  and  the  de- 
positions, speak  of  the  small  tithes.  The  lease  to  Smithy  the 
father,  is  of  ^<  all  small  tithes ;"  and,  by  the  moduses  set  up, 
particularly  by  Smiih%  they  admit  our  title  to  every  species 
of  small  tithes ;  and  the  occupier  certainly  cannot  avail  him- 
self of  the  special  nature  of  this  endowment ;  for,  whether  the 
vicar  is  to  have  only  fifty  marks,  or  more,  the  occupier  must 
pay  tlie  tithes  tp  him,  and  it  cannot  concern  him  to  inquire  who 
is  entitled  to  the  rest.  They  say  the  Ministers  Accounts  show, 
that  all  beyond  that  sum  is  payable  to  the  proprietors ;  but,  by 
proprietors,  may  be  meant  the  vicars  themselves,  for,  as  far  as 
regards  their  endowment,  they  stand  in  loco  rectoris.  Actual 
payment  of  the  tithes  in  question,  by  Swanriy  for  nine  years,' 
is  in  evidence.  The  cases  which  have  been  cited,  do  not  in 
the  slightest  degree  bear  upon  the  present ;  they  relate  chiefly 
to  questions  of  jurisdiction.  In  Gamons  v.  Bemardy  the 
question  was  between  the  rector  and  vicar,  on  perception  of 
agistment  tithe;  and  there,  it  is  true,  a  trial  at  law  was  held 
necessary  to  establish  the  fact 

Smith*B  modus  is  overthrown,  by  our  having  proved  the  farm, 
by  them  alleged  to  be  single,  to  be  two  distinct  farms ;  the 
tithes  for  which  were  paid  for,  prior  to  the  time  of  the  payment 
of  the  supposed  modus  of  1  /.  7  «.  8  d.  by  them,  in  sums  ex- 
ceeding together  the  amount  of  that  modus ;  but  then  they 
say,  that  by  having  proved  such  pajrments,  we  have  set  up 
such  a  probable  ground  of  modus  for  them,  as  will  preclude  us 
from  a  decree  of  tithes  in  kind,  and  entitle  them  to  an  issue. 
But  the  facts  of  the  cases  cited  by  them  in  support  of  that 
argument  were  not  similar  to  those  of  this  case.  There  the  mo- 
duses were  brought  forward  by  the  plaintiff;  here  the  passages 
in  the  depositions  were  read  by  the  defendants,  notwithstand- 
ing our  objecting  to  them.  And  there  too  the  moduses  were 
proved  to  have  been  immemorial  payments,  which  these  do  not 
appear  to  have  been. 
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i^i£^ ^  these  causes,  and  observe  on  th^  prominient  p^rtsv 

Byam      As  to  Byam  and  Booths  there  exists  no  difference 
V.  of 

'^^"^  GiBBS,  Chief  Baron,  this  day  delivered  the  judgment  of 

die  Co^r^.  Having  stated  the  casf ,  be  proceeded  a^  folbws : 

The  original  biU  having  been  amended,  as  to  all  the  modusefr 
exoept  Smith%  the  daim  ia  reduced  to  the  tithe  of  agistment^ 
turnips  and  potatoes  only ;  Smith'B  modiu  is,  however,  still 
denied.    The  drfendanta  all  negative  the  vicar's  title  to  those 
tithes,  and  SmUh  says  further,  if  he  can  make  out  a  title,  I  can 
ai$o  prove  a  modus  of  i/.  7«.  8^.    There  certainly  can  be 
no  presumption  entertained  in  favour  of  the  vicar ;  he  mgct 
provA  his  cay,    A  rector  is  prima  Jade  supposed  to  be  ea- 
titled,  but  it  is  4irectly  the  contrary  in  the  case  of  a  vicar ; 
bis  title  can  only  be  shown  by  endowment,  or  perceptioa^ 
which  will  be  admitted  to  supply  the  want  ofendowment ;  an^d 
where  it  appears,  that  he  haa  uniformly  received  all  the  smalt 
tithes,  there  can  be  no  difficulty  in  his  making  out  his  claim. 
But  the  cases  have  gone  fiirther,  deciding,  that  idiere  a  title 
is  madie  out  by  the  vicar  to  all  small  tithes,  he  is  entitled  ta 
whatever  tithes  are  legally  of  that  description,  although  not 
before  paid ;  and  where  tithes  of  modern  introduction,  or 
other  small  tithes,  have  not  been  received,  it  will  be  presumed 
it  was  because  no  occasion  occuil'ed.    It  has  been  again  and 
again  determined,  that  tithes  of  modem  introduction  are 
vicarial  tithes  ;  that  is  the  case  of  turnips  and  potatoes,  and 
though  of  field  cultivation,  they  are  still  such.   Agistment  is 
fdso  a  tithe  which  was  not  rendered  in  the  North  till  lately*. 
Fitzherberi*B  Nat.  Brev,  has  an  authority,  that  tithe  of  agist- 
ment is  not  due.    (Ch.  Writ  of  Consultation,  No.  53,  Letter  G. 
and  also  the  marginal  notes.)  The  marginal  notes  are  Sir  JVad- 
ham  Windham'Sy  those  at  the  bottom  are  Sir  Mattheto  Hoicks, 
But  that  must  mean  agistment  pf  profitable  cattle ;  withoat 
that  explanation,  such  an  authority  is  calculated  to  mislead. 
'  If  then  we  find  a  vicar  receiving  small  tithes,  and  no  one  else 
receiving  any  portion  of  the  small  tithes,  it  is  to  be  presumed 
he  is  endowed  of  all  (gj.     Some  cases  go  further,  where  the 

(g)  Clarke  r.  Stapler,  3  Gw.  PilG.— Carttcrt^Atv.  Btiky,  3  Gw.  »».— 
Jeremy  ▼.  Strangeways,  3  Gw,  1173.— Pt^ue  ▼.  PiwUU,  3  Gw.  1247. 
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of  opinion;  a  axidus  of  4/.  is  prowd,  as  laid,  for 
all  manner  of  tithe  payable  to  the  vicar ;  and  I  think 

there 

rector  has  received  some  small  tithes,  and  the  vicar  all  the 
odien ;  and  a  mistake  may  accoimt  for  the  rector's  receipt. 

Now  the  first  question  here  is,  has  the  vicar  shown  that  he  . 
was  endowed  of  all  die  small  tithes  f  If  so,  though  not  ren- 
•dered  to  hia,  yet,  i|ot  having  been  received  by  any  one  ebe, 
he  is  entitled  to  demand  «hera.  The  evidence,  then,  is  next  to 
be  considered.  The  first  document  is  the  taxation  of  Pope 
Nicholas,  in  11291:  **  Vicarage  of  Woodkom,  50/. ;"  and  this  is 
produced,  to  show,  principally,  that  the  vicarage  was  then 
endowed :  but  it  also  states,  **  Portio  Prions  de  Ti^emoutk 
in  eadem"  MThatever  this  was,  it  was  payable  out  of  the 
vicarage ;  it  cannot,  therefore,  refer  to  any  thing  of  which 
the  vicar  was  not  endowed:  for  instance,  if  he  had  been 
endowed  of  all  small  tithes,  except  agistment,  turnips,  and 
potatoes,  they  would  not  have  been  a  charge  on  the  vicar, 
but  excepted.  Then  we  have  the  Ecclesiastical  Survey  of 
b6  Hon.  VXII. ;  by  which  it  appears  to  have  fallen  to 
fii/.  I  SB.  Bd.  The  next  is,  the  Ministers  Accounts  of 
31  Hen.  VIIL,  the  year  after  the  dissolution  of  the  monastery 
to  which  tills  Uving  belonged.  -  That  document  it  is  material 
to  attend  to,  for  it  is  almost  impossible  that  any  thing  should 
have  passed  out  of  the  Crown  in  that  short  period.  In  those 
accounts,  ti^es  of  com  and  grun  only  are  accounted  for  by 
the  minister.  They  are  stated  to  be  in  lease  to  Sir  Thomas 
HiUon ;  and  there  is  no  mention  any  where  made  by  then),  of 
any  of  the  small  tithes  being  due,  which  is  a  very  strong 
argument  that  nothing  of  that  sort  was  in  the  Crown.  The 
leases  to  Hilton  are  also  produced ;  and  there  is  no  mention  of 
any  small  tidies  there.  Pensions  and  portions  are  also  men- 
tioned in  these  accounts, — **  de  annuali  pensione  exeunte  de 
Vicaria  de  Woodh'om^"  The  same  observation  that  I  made 
on  the  taxation  of  Pope  Nicholas^  applies  here ;  the  difference 
of  the  amount  is  not  material.  Minuta  decinue  are  afterwards 
mentioned.    Those  words  not  only  include  all  small  tithes,  but 
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there  h  such  evidence  of  long,  continuance  of  that 
payment,  as  requiies  an  issue.   So  in  the  last  cause, 

the 

they  also  show,  that  the  attention  of  these  officers  was  called 
to  small  tithes ;  and  they  could  not  have  omitted  to  mention 
them,  if  any  part  belonged  to  the  Crown.  The  wording  of 
this  document  has  been  the  subject  of  much  criticism,  but  it 
has  not  rendered  it  clearer.  Some  parts  of  it,  however,  are 
sufficiently  clear,  and  show  that  the  rector  was  entitled  to  the 
pension  only.  The  excuse  of  the  bailiff  is,  that  the  farm  of  the 
grain-tithes  had  been  demised.  It  has  been  argued,  that  the 
vicar  has  been  shown  by  these  accounts  to  have  had  only  fifty 
marks,,and  that  the  rest  was  in  the  rector ;  but  it  is  impossible 
to  reconcile  that  argument  with  any  part  of  the  document.  The 
most  disadvantageous  construction  which  I  can  give  it  against 
the  vicar  is,  tliat  he  is  accountable  to  the  rector  for  the  excess; 
though  I  do  not  say  that  that  is  the  construction :  but  if  it  were, 
*he  would  be,  in  that  case,  entitled  to  receive  all  the  tithes,  and 
would  be  accountable  in  value,  not  in  kind,  for  the  excess ;  for 
you  could  not  divide  these  tithes,  and  say  which  should  receive 
carrots  and  which  potatoes :  so  that,  be  that  as  it  may,  the  Vicar 
would  still  be  entitled  to  all  he  seeks.  The  grant  to  Mortice 
and  Phillips^  shows  that  nothing  but  grain  was  its  subject. 
The  Parliamentary  Survey  of  1654,  states  the  parish  of  Wood- 
home  to  be  a  vicarage,  unsupplied  with  a  minister,  and  worth 
per  annamf  three-score  and  eight  pounds ;  and  that  the  impro- 
priation is  in  the  Mercers  Company,  As  to  the  rest  of  the»e 
documents,  it  appears  from  diem,  that  neither  the  Abbey, 
^e  Crown^  nor  the  persons  deriving  title  under  the  Crown, 
had  ever  claimed  the  small  tithes ;  and  thus  they  show  that  the 
vicar  is  entitled.  But  then  what  is  the  evidence  of  usage  I 
for  aa  endowment  may  even  be  altered  by  usage.  Now  let  ua 
see  how  this  is.  We  have  the  vicar's  receipts  ;  those  relating 
to  Blakemoor  are  for  fish  and  hay  moduses,  and  for  certain 
other  staiall  tithes.  These,  and  the  receipts  for  North  Seton, 
from  1701  to  1778,  show  the  vicac  entitled  to  small  tithes, 
and  also  to  tithe  of  hay.  Then  we  come  to  the  leases  of  die 
vicarial  tithes :  that  of  the  17th  November  1783^  is  of  '<  all  and 

every 
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I^e  defendants  have  made  out  their  case.     We  all  ^ 
thiiik  there  is  something  of  a  claim  as  to  Greenbury 

Grange^ 

every  the  petty  tithes,"  for  five  years,  to  Robert  Smith,  the 
father  of  the  defendant  Smith ;  but  at  the  expiration  of  two 
years,  that  is  in  November  1785,  a  new  lease  is  granted  to 
Kim  by  Latton,  the  vicar,  for  ninety-nine  years,  if  he  should 
fto  long  live ;  his  acceptance  of  which  is  an  extinguidhment  of 
the  first  lease.  The  tithes,  which  are,  in  pait,  the  subject  of 
these  leases,  are  expressed  to  be  payable  out  of  lands  m  the 
chapelry  of  Horton,  where  Smith's  lands  and  SivannB  He. 
From  the  tithe-book,  kept  by  IL  Smith,  he  being  now  the 
lessee  of  the  vicar,  it  appears  he  uniformly,  from  1783  to 
1799*  received  all  the  small  tithes.  This  book  speaks  of  the 
vicar's  title  to  all  small  tithes,  and  not  as  to  any  modus  for 
them.  Then  we  have  the  depositions;  and  from  them  it 
appears,  that  the  vicar  received  smaU  tithes  from  all  the 
different  districts,  if  that  were  necessary  to  be  shown.  Then 
how  does  this  case  stand?  From  the  dissolution,  we  find  that 
the  Crown,  and  those  deriving  titie  under  it,  have  never 
claimed  more  than  the  tfthe  of  grain ;  and  that  there  is  a  pen- 
sion payable  to  them,  issuing  out  of  the  vicarage.  That  the 
rmnuta  dedma  were  a  part  of  the  endowment  there  is  very 
strong  presumption ;  but  when  it  appears  that  the  vicar  has 
been  in  the  constant  perception  of  all  small  tithes,  except  agist- 
mentj  turnips,  and  potatoes,  it  puts  the  case  beyond  all  doubC 
Mr.  Hall  suggested,  that  the  endowment  was  kept  back ;  that 
was  expressly  denied,  as  far  as  his  knowledge  went,  by  Mr. 
Dauncey,  and  we  cannot  presume  it.  Several  cases  have  been 
pressed  on  us  by  Mr.  HaUy  to  get  an  issue.  But  that  of  Charl' 
ton  V.  Charlton  (h)  only  shows,  that  perception  must  be  proved 
by  him  who  claims  certain  tithes ;  no  doubt,  except  he  be  a 
Tector,  such  proof  does  lie  on  him.  Travis  v.  Oxton  (t)  was 
also  strongly  pressed  on  us  as  a  decision ;  but  I  think  that 
it  does  not  bear  at  all  on  the  present  case.  Each  Court 
was  correct,  in  the  view  it  took  of  that  case ;  but  which 
wiew  the  evidence  supported,  I  do  not  enquire.    The  other, 
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1816.    '   Grange^  that  may  require  mvest^atiou  as  to  its 

'  extent.   In  that  suit  there  are  two  defendants^  who 

t7.          swear  that  they  believe  that  the  500  acres  which 

Booth,      ^^j  ^qIJ  ^^ere  part  of  the  abbey ;  and  claim,  by 

31  H.  VIII.,  the  advantage  of  being  exempt  from 

tithes  in  the  hands  of  the  owner.   They  have  given 

some 

Gamons  v.  Bernard  (k),  is  wholly  unlike  the  preseift  case.  Thei^ 
there  was  no  pretence  to  say  that  the  vicar  was  entitled  to  all' 
small  tithes.  That  was  a  contest  between  a  reotor  and  vicar, 
and  proof  was  adduced  of  the  rector  having  received  tithe  for 
lanob  and  wool ;  on  which  it  was  disputed^  whether  it  was  not 
for  agistment,  besides  its  being  an  immediate  question  be- 
tween them  alone,  and  the  vicar  not  having  all  small  tithes. 
Wd  do  not  therefbre  meet  on  eidier  of  those  cases ;  as  the  fair 
result  0f  the  evidence  heiw  is,  that  the  vicar  was  entitled  to 
all  the  small  tithes,  and  the  bill^  as  now  filed,  is  for  ^stment, 
turnips,  and  potatoes.  As  to  the  evidence  of  the  vicar  havmg 
said  he  did  not  wish  to  take  the  tithe  of  potatoes,  it  was  only 
a  good-natured  declaration,  and  cannot  break  in*  on  any  right. 
The  titfe  then  being  thus  duposed  of,  inclnding  hay,  which  I 
think  Mr.  HM  was  entitled  to  question,  the  next  subject  of 
consideration  is  ^e  modus  for  High  and  Lam  HoHon  Farm,  of 
1  /.  TSiMi  I  do  not  now  discuss^  if  the  modus  be  properly 
laid  ;  but  it  was  indispensably  necessary  fbr  the  defendant  to 
prove  it  correctly,  whatever  laxity  might  be  allowed  in  laymg 
it.  But  he  rests  on  his  arms,  and  tries  what  tiie  plaintiff  will 
do  for  him;  and  that  evidence  was  untowani,  for  what  was  called 
one  &ntt,  turns  out  to  be  two  farms:  and  it  having  appeared 
who  was  the  owner  of  one  farm,  it  lay  on  the  defendant  to  sho^ 
if«4ia  was  the  landlord  of  the  othen  It  also  appeared,  that  two 
sums  were  paid,  exceeding  together  the  alle^  modus.  Bat 
Mr.  Hall^  sayB^  if  I  have  not  proved  my  modus,  you  have 
piwei  one  for  us^  and  so  are  out  of  Court.  Now  it  cannot 
fairly  be  shown,  that  any  such  thing  is  proved.  Therefore  the 
I^aintiff  is  entided  to  the  account  prayed ;  but  not  beyond  six 
years  from  tho  time  of  filing  the  bill« 

Decree  accordingly,  with  costs. 

Ik)  4  0w.  1462. 
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some  evidence  of  the  extent  of  the  Grange ;  though       1816^ 

I  think  that  the  land  must  have  been  greatly  added      ^ 

to  in  modem  times :  but  that  may  be  tried.    These         v. 

two  parts  of  the  case  being  dismissed,  introduces  the  ®^''">  '^^• 

general  question,  and  I  cannot  but  be  surprised  that 

the  objection  takeil  has  received  the  authority  it 

has ;  for  I  should  have  thought  the  course  was  too 

well  understood.     I  have  not  sought  authorities ; 

for  no  man  ever  heard  of  a  rector's  bill,  where 

the  plaintiff  was  to  find  out  what  moduses  exist. 

He  stands  on  his  common  law  right.    A  vicar  must 

show  endowment  or  usage,  but  either  myy  be  withiii 

time  of  memory.     Enjoyment  is  tantamount  to  an 

endowment ;  but  when  that  is  once  shown,  he  stands 

ds  a  rector  would,  and  has  then  a  right  to  put  the 

defendant  to  prove  his  exemption.     If  not,  what 

would  be  the  duty  of  a  vicar  ?  he  must  go  about  to 

enquire  whether  any  exemption  exists,  lest  his  bill 

should  be  dismissed.     It  is  said,  he  may  amend, 

when  the  answer  comes  in  j  but  by  doing  so,  he 

would  admit  what  could  not,  perhaps,  be  proved. 

Without  looking  into  cases,  this  of  itself  satisfies 

my  mind:  the  argument  is  not  only  perfectly  novel. 

But  contrary  to  my  idea  of  right  reasoning.     This 

is   quite  distinct  from  proving  a  prescription  at 

common  kw,  where  great  strictness  is  required,  both 

as  to  stating  and  proving  it.     If  an  occupier  sets 

up  a  modus,  he  indeed  must  prove  it  as  laid ;  but  a 

rector  is  entitled  to  put  his  right  generally.     What 

endowment  ever  mentions  moduses  or  exemptions  ? 

It  lies  on  the  party  to  prove  them. 

We  come  then  to  the  consideration  oiByam  and 
T  4  Lawson* 
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1816.  Lawson.  The  defendant  admits  the  plaintiff's 
Byam  *^*^^»  except  as  to  com,  hay,  and  agistment ;  which 
17.  latter  he  claims  as  ^  portionist,  and  says  he  is  enti- 
^^™?  tied  under  the  portions  payable  to  the  abbot  out  of 
the  vicarage. — (^His  Lordship  Iiere  went  throtigh 
the  documentary  evidence  which  mentions  those 
portions.) — Then  a  question  arises,  as  to  what 
species  of  tithe  the  portions  were  payable  for ; 
but  whatever  they  were,  they  did  not  form  the 
rectory ;  and  therefore  it  was  necessary  that  he 
should  prove  what  they  were.  Had  he  brought 
an  action,  he  must  have  done  so,  otherwise  he  would 
have  been  nonsuited.  Now  he  and  all  his  tenants 
admit  that  the  vicar  was  entitled  to  all  tithes,  ex- 
cept agistment ;  that  must  therefore  be  expressly 
shown  to  belong  to  the  rector.  An  impropriator 
differs  from  a  rector  in  one  material  respect ;  for 
a  rector  may  stand  on  his  common  law  right,  but 
an  impropriator's  title  must  be  shown ;  and  no 
proof  is  offered  of  his  having  enjoyed  any  tithe 
beyond  com,  grain,  and  hay.  The  suit  between 
Byam  and  Crowe,  is  confined  to  Ellerton-upon- 
Swale.  The  defence  rests  mainly  on  the  dimission 
of  Archbishop  Zoicch,  in  1344. — (Here  his  Lord- 
ship commented  on  the  otJier  documents^  and  stated 
that  the  restdt  did  not  establish  the  object  of 
showing  the  tithe  of  agistment  in  the  defendant;  he 
also  intimated,  that  the  word  Catterick,  in  the  act 
of  Archbishop  Zouch,  might  have  crept  in  by  mis^ 
take  for  Colbourae.) — The  case  is  thus  reduced  to 
the  effect  of  the  word  herbagium,  in  the  lease  to 
Sandy Sf  on  which  too  much  reliance  has  certainly 
Ibppn  placed;  for,  down  to  35  £liz.  there  is  no 

evidence 
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evidence  of  any  right  in  the  Crown  to  agistment.  ,     ^^^^' 

I  do  not  feel  it  necessary  to  go  into  the  defini-      Byam 

tions  ofjbmi  and  herbagii ;  definitions  in  law  are  *'• 

extremely  dangerous.     Agistment  is  not  the  tithe         &c.  ' 

of  herbage,  strictly ;  but  grass  fed  by  the  mouths  of 

barren  cattle.     In  many  parts  the  grass,  though 

cut,  is  not  made  into  hay.     But  suppose  it  meant 

more ;  why  do  we  not  see  some  proof  that  Sandys 

got  any  thing  more  than  hay?  he  should  have 

proved  that.    Men  had  no  idea  of  the  tithe  of 

agistment  in  the  North,  in  those  times ;  and  the 

6  s.  8d.  rent  is  expressed  in  the  Ministers  Accounts, 

to  be  for  the  tithe  of  hay.     Then  we  come  to 

Crowe* s  family;  what  evidence  is  there  that  they 

had  all  the  lands  in  Ellerton?  Nothing  is  done 

to  prove  the  claim  extends  to  agistment ;  nor  is 

there  any  evidence  of  their  having  ever  claimed  it : 

and  no  minister  of  the  Crown  ever  thought  of  such 

a  right,  or  acted  as  if  he  had.     On  these  grounds, 

I  think  no  title  is  shown  in  the  defendant,  to  take  it 

out  of  the  vicar.    Then  I  find,  in  the  ancient  causes, 

no  resistance  to  the  vicar's  general  right ;  and  he 

has,  in  every  township,  taken  the  only  tithe  that 

looks  like  it,  and  which  he  could  only  receive,  de 

jurCi  as  agistment,  that  is  the  tithe  for  lambs  and 

sheep;  no  resistance  being  made  on  the  ground  that 

it  was  not  a  wool-tithe.     I  therefore  think  that  no 

title,  or  shadow  of  title,  is  shown  by  those  who 

resist  this  claim  under  an   impropriation.      The 

Begare  tithes,  alluded  to  in  the  inquisition,  meant 

great  tithes,  or  nothing.    The  vicar,  therefore,  was 

entitled  to  all  tithes  not  enjoyed  by  the  rector;  and, 

inter  alia,  to  agistment. 

Thomson, 
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Thomson,  Chief  Bar&n.  The  opinion  that  has 
fallen  from  one  of  the  Court,  respecting  the  m^mner 
in  which  the  vicar's  claiM  is  laid,  I  do  not  consider 
consonant  with  the  general  rules  or  practice  of  a 
Court  of  Equity.  I  do  not  aj^rehend  that  such  a 
rule  ever  existed,  as  that  a  plaintiff  who  claims  too 
largely,  fails  altogether.  A  vicar  who  claims  tithes 
throughout  a  parish,  may  establish  his  case  by 
proving  his  right  in  part ;  though,  in  matters  of 
prescription  at  common  law,  the  rule  is  very  dif- 
ferent. In  bills,  whether  by  rector  or  vicar,  the 
plaintiff's  failing  as  to  part,  does  not  invalidate  the 
rest  of  his  case,  as  is  proved  by  every  day's  practice. 
The  only  effect  of  such  a  laxity  of  pleadmg  is,  the 
punishing  him  with  costs,  and  that  only  where  it  is 
dear  that  the  vicar  is  not  entitled.  But  I  do  not 
think  that  he  has  laid  his  claim  too  largely,  or  failed, 
in  the  present  instance.  We  are  s^eed,  as  to  an 
issue  on  the  modus  for  Killerby ;  and  on  the  ex- 
emption set  up  in  B^am  v.  Fcpwcett,  for  Greenbury 
Grange :  but  it  by  no  means  follows  that  he  has  fkiled 
on  those  points,  or  that  the  Court  thinks  so.  There 
are  difficulties  on  both  sides ;  and  therefore  the 
questions  are  fit  for  the  interposition  of  a  Jury.  The 
witnesses,  and  the  depositions  in  the  suit  given  in 
evidence,  do  not  greatly  advance  the  truth  of  the 
case.  The  exact  question  is  not  well  known :  a 
payment  of  4/.  seems  to  have  been  insisted  on,  but 
whether  the  suit  was  instituted  to  establish  it,  or  for 
what  other  purpose  the  bill  Was  filed,  is  net  quite 
clear.  A  great  deal  of  evidence  has  been  given  to 
support  the  modus ;  though  one  person  stated  his 
recollection  of  the  commencement  of  it  as  a  com- 
position J  but  he  was  very  young  then. 

As 
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As  to  tke  GreerUjun/  Grange,  there  is  efvidence  ,  *^^^ 

of  a  confinnation  to  Ae  Abbey  of  Fountams  of  wlurt  Byam 
they  had  irv  Greenbury ;  but  whet  they  had  is  a         "^    . 
question :  therefore,  whether  they  had  these  lands,        ^^^  ' 
and  of  what  extent  they  were,  mttst  be  the  fiiAject 
cf  an  issue. 

Then  arises  the  general^  question  of  i^isCiiient, 
between  Byam  sndLawsonj  Crowe y  and  Weod\  and 
it  is  confined  to  that.  It  is  admitted  that  the  plaintiff 
is  entitled  to  all  the  tithes^  except  com,  hay,  and 
agistment.  In  all  the  eauses,  an  attempt  is  made 
to  establish  a  title  in  the  defendants  to  agistment. 
It  is  visible,  however,  that  they  have  dfficulty  in 
.^ting  how  they  became  entitled.  In  support  of 
the  answer,  there  is  not  a  tittle  of  evidence  of  a  title 
derived  from  the  Crown,  except  as  to  the  great 
tithes»  for  which  originally  a  rent  of  10  /.  per  annum 
was  paid ;  but  that  rent  was  paid  expressly  for  the 
great  tithes,  and  the  great  tithes  only.  The  grantee 
purchased  that  10/.  afterwards,  of  the  Crown. 
Some  of  the  defendants  joining  S!r  Jolm  Lawson, 
arc  the  tenants  of  other  persons,  who  say  their  land- 
lords are  entitled ;  but  there  is  no  proof  of  that, 
or  of  any  title  in  the  Duke  of  Leeds.  One  de- 
fendant there  is,  however,  (Dodd)  whose  defence 
is  material.  He  says,  fme  Robert  Bower  is  en- 
titled  to  the  great  tithes  and  agistment  in  Tun- 
stall)  but  there  is  no  evidence  of  any  paym^itto 
MV.  Bower.  The  answer  in  Byam  v.  Crowe  is 
material,  the  defence  being  apparently  strengthened  ' 
by  the  word  herbaghim  having  been  introduced 
in*  the  grant  to  Cr&we^B  predecesiiors.    There  is  no 

conveyance 
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1816.  conveyance  of  agistment  proved,  however,  unless  it 
Byam  passed  by  the  grant  of  James  I.  of  hay  and  herbage 
v.  to  Sandys^  on  what  I  call  a  speculation.  What  pos- 
^^™'  session  Sandys  ever  had  of  agistment,  does  not 
appear.  There  was  afterwards  a  grant  to  Phillips 
and  MoorCy  by  the  same  description.  Let  us  sup- 
pose, therefore,  that  the  true  construction  of  her^ 
hagium  was  agistment ;  what  possession  has  there 
been  here?  None  at  all  is  shown..  That  herba- 
gium  means  agistment,  in  many  cases,  there  can 
be  no  doubt ;  but  the  term,  however,  is  not  fully 
settled  by  the  glossaries :  yet,  it  by  no  means 
follows,  that  here  it  necessarily  imported  agist- 
ment. In  the  Ministers  Accounts,  in  31st  Hen. 
VIII.  as  to  Ellertonj  nothing  is  accounted  for 
but  43/.;  and  it  appears  what  that  was  for; — 
"  Richard  JVhalley,  farmer  of  the  tithe  of  com  of 
"  EUerton.**  Hay,  therefore,  was  not  given ;  and  that 
might  be  the  object  ofMr./Sfln(3^5's  purchase.  There 
are  many  cases  among  the  records  where  herbagium 
can  only  mean  grass,  as  contradistinguished  from 
agistment,  or  grass  eaten  by  the  mouths  of  cattle. — 
fHis  Lordship  here  took  notice  of  the  various 
senses  in  wliich  the  word  appeared  to  be  used  in 
the  several  documents  before  theCourt.) — Such  uses 
of  the  term  in  the  documents  produced  are  decisive 
of  its  meaning  grass,  till  made,  and  then  it  is  called 
hay :  There  are  also  many  instances  in  the  books  of 
strong  contrast  between  herbagium  and  agistamen- 

,  turn.    It  does  not,  therefore,  follow,  that  herbagium 

-    was  meant  to  convey,  or  did  convey,  more  than 

fcenumj  although  it  might.    I  think  herbagii  meant 

no  more  than^ewi.  The  question,  therefore,  is,  what 

^  title 
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title  the  plaintiff  has  made  out  to  it,  for  none  of  the  ^  1816^ 
defendants  have ;  and  Crowe's,  if  he  had,  would  only  Byam 
extend  to  Ellerton :  and  I  think  the  vicar  has  made  v. 
out  that  title  which  is  usually  expected,  where  no  ^^J*"» 
endowment  is  produced.  He  shows  the  rector  only 
had  what  is  caUed  great  tithes.  Pope  Nicholases 
Taxation,  the  Ministers  Accounts,  and  Ecclesi- 
astical Survey,  show  the  vicar  possessed  of  the  small 
tithes  and  privy  tithes ;  and  that  title  is  not  lessened, 
I  think,  by  mentioning  what  are  in  the  Easter  Book, 
which  generally  are  very  small ;  for  that  has  not  con- 
fined the  tithes  to  those  there  mentioned.  But  it  is 
admitted  in  all  the  causes,  that  the  vicar  is  entitled 
to  and  has  received  all  small  tithes,  except  agistment, 
and  no  other  person  has  been  shown  to  have  received 
that.  Now  it  is  a  common  rule,  that  if  you  show  that 
the  vicar  has  received  all  that  has  been  paid,  he 
must  be  taken  to  be  entitled,  not  only  to  those,  but 
all  others  of  new  introduction,  although  never  before 
paid.  The  vicai*,  therefore,  having  made  out  his  title, 
and  no  sufficient  defence  being  set  up ;  there  must 
be  a  decree  for  the  plaintiff,  for  all  tithes  in  each  case, 
except  Killerhy  and  Greenbury  Granget  which  will 
be  the  subject  of  issues. 

Costs  reserved,  till  the  issues  tried. 


2^2 
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Mmtdajf, 
$t9thApriL 


Prevost  v.  Benett  and  others. 


4f^ 


A  modus  of  The  plaintiff,  as  vicar  of  Tisburtfj  C Wilts) 
lyir/wnr  claimed,  by  his  bill,  the  great  and  small  tithes  of 
and  6</.  for     ^^  parish,   in  kind,,  due  from   the   defendants, 

evcrycalf,in  *;  »  j  ^v        • 

lieu  of  the      occupiers  of  land  tfaerem. 

tithes  of  cowty 
calyes,  and 

milk,  is  good.  Xhe  answer  admitted  the  plaintiff's  title  to  tithes 
ii!\™ywr*  Tn  generally ;  but  insisted  on  the  following  payments, 
lieu  of  the  ^  moduses  *  in  lieu  of  the  tithes  of  cows,  calves, 
dens,^is  good,  *  milk,  heifers,  gardens,  eggs,  and  poultry  respec- 
and  may  be  <  tively ;  that  is  to  say,  the  sum  of  3rf.  a  year  for 
'  every  cow,  and  6rf.  for  every  calf,  in  lieu  of  the 

*  tithes  of  cows,  calves,  and  milk ; — ^the  sum  of  i-J-rf. 

*  a  year  for  every  heifer, — the  sum  of  i(/.  a  year  in 

*  lieu  of  the  tithes  rf  gardens, — and  the  sum  of  i  d. 

*  a  year  for  eggs,  in  lieu  of  the  tithes  of  eggs  and 
poultry;* 


id  may  be 
so  pleaded, 
without  stat- 
ing that  it  is 
payable  for 
anciuft  gar- 
dens. 


As  to  the  garden  modus,  the  plaintiff,  by  amend- 
ent,   charged,   that  the   defendant   Benett  had 
recently  converted  about  two  acres  of  pasture  land 


As  to  the 
fact  of  the 
modus  being 
payable  for 
gardens  gene. 
ra)ly,  or  an- 
cient gardens, 

be^diriaed*  to  ment,   charged,   that  the   defendant   Benett  had 

take  that  into 
their  conside- 
ration, and      into  a  garden,  and  that  the  modus  pleaded,  if  it  had 

endorec^he     ever  existed,  could  only  apply  to  ancient  gardens ; 

C'o  S"^"  ^^^^^  ^^  admitted,  stating  that  he  did,  at  the  same 

▼erdict.  time.  Convert  an  old  garden,  consisting  of  three 

Where  there  acres  and  upwards,  into  meadow  or  pasture,  from 

arc  several  is-  ■ 

sues  directed,  whence  the  plaintiff  had  taken  tithe  of  hay  in  kind. 

and  some  are 

found  for  the  plaintiff  and  others  for  the  defendant,  the  parties  will  be  allowed 
costs  on  the  issues  found  in  favour  of  each,  and  must  pay  them  where  the  issues 
are  found  against  him. 

The 
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The  depootions  for  the  jjrfamtiff  went  to  ][»ove,  ^^>6. 

that  the  payments  had  heen  broken  in  upon^  and  pasvorr 

varied ;  and  that  larger  sums  had  been  paid  at  v* 

diffarent  times,  for  tbe  tithes  allq^  to  be  covoed  ^SuSw. 
by  the  moduses»  sudi  as  3^.  for  tithe  of  cow  and 
calf,  and  1  s.  for  gardens* 

Wetherell^  and  Spence^  for  the  plaintiff,  con- 
tended, that  the  modus  of  gd.  for  cow  and  cslf  was 
rank.  They  objected  also  to  the  laying  the  modus 
of  a  penny  fw  gardens  generally. 

Dauncejfj  and  Danielle  for  the  defendants. 

Thomsov,  Ctuef  Baron.  The  bill  claims  idl  ' 
the  great  and  small  tithes  arising  from  the  different 
hamlets  within  tbe  parish  of  Tisbury.  It  is  not 
quite  clear,  whether  all  die  tithes  of  com  and  grain 
were  received  by  the  plaintiff;  but,  according  to 
my  recollection,  a  balance  was  admitted,  by  the 
defendant,  to  be  due  on  an  account  current ;  and 
if  so,  the  plaintiff  will  be  ^ititled  to  have  an 
account  of  all  such  tithes  as  are  not  covered  by  the 
moduses  which  have  been  set  up.^^His  Lordship 
then  stated  the  modtises  front  the  answer). — The 
3d.  for  every  cow,  and  6i/.  for  every  calf,  payable 
in  lieu  of  tithes  of  cows,  calves,  and  milk,  make  one 
entire  modus  in  respect  of  those  difrerent  articles. 
The  penny  for  gardening  is  laid  generally,  without 
taking  any  distinction  of  the  garden  being  ancient 
or  modem.  The  evidence  on  these  moduses,  though 
not  very  distinctly  read,  seems,  as  the  Court  under- 
stood it,  to  be  sufficient  to  induce  us  to  grant 

issues. 
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issues,  if  we  should  be  of  opinion  that  they  are 
well  laid. 

We  are  then  to  consider  what  objections^  there 
are,  in  point  of  law,  to  the  moduses,  to  oblige  the 
Court  to  over-rule  them.  . 

It  was  contended,  that  the  entire  modus  of  ^d. 
for  a  cow,  and  Qd.  for  a  calf,  (laid  as  one  entire 
modus,)  was  rank,  and  that  the  Court  were  bpund 
to  take  notice  of  that  rankness,  without  resorting  to 
an  issue ;  and  the  case  in  Bunhury^  of  Frankland 
V.  The  Master  and  Brethren  of  St.  Cross  (a)^  was 
cited.  But  there  the  sums  were  payable  as  distinct 
moduses.  The  first  was  \id.  for  a  milch  cow; 
the  second,  &d.  for  every  calf  killed  and  sold :  both 
of  which  are  said  to  have  been  held  rank.  But  in  a 
note  to  the  same  case,  it  is  said,  that  a  modus  of  6cf. 
for  a  calf  had  been  subsequently  held  to  be  good  ; 
and  the  case  referred  to  there,  is  that  of  Reymdl  v. 
WillSy  and  is  to  be  found  in  2d  Wood^  144 ;  and 
there  it  appears,  that  on  a  cross-bill  being  filed  by 
one  of  the  defendants,  the  owner  of  an  estate  in  the 
parish,  the  Court  established  a  modus  of  8  d.  for  a 
calf.  That  was  a  case  subsequent  to  that  of  Franks 
land  V.  St.  Cross  ;  and  there  the  impropriator  waved 
all  his  demands  which  the  moduses  were  said  to 
cover,  thereby  admitting  himself  to  be  unable  to 
dispute  the  validity  of  them  on  the  ground  of 
rankness. 

There  is  also  another  case,  of  Roe  v.  The  Bishop 


(a)  Bunb.  78. 


of 
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of  Exeter  (b),   which  is  very  strong.     There  a       ^^^^'    . 

modus  of  1 5.  5  ^.  for  every  cow  having  a  calf,  for     Prbvost 

the  tithe  of  the  milk  and  the  calf,  was  insisted  on      bknett 

and  allowed;  That  case  is  also  reported  in  2d  JVoody    and  others. 

P*  137)  where  it  appears,  that  The  Bishop  submitted 

to  the  opinion  of  the  Court,  declining  a  trial  at 

law,  after  an  offer  made  him  by  the  .Court ;  showing 

that  there  was  no  validity  in  the  objections,  made  to 

it.     There  is  also  the  case  of  Phillips  v.  Symes  (cX 

which  is  likewise  subsequent  to  that  of  Frankland 

V.  8L  Cross^  where  a  modus  of  8  c/.  for  a  cow, 

and  4c/.  for  a  heifer,  were  established  in  lieu  of 

the  tithes   of  milk  and  calves,  for  such  cow  and 

heifer,  without  an  issue  being  granted*     On  these 

authorities,  therefore,  we  are  of  opinion,  that  there 

is  not  such  evidence  of  rankness  in  this  case  as 

would  authorize  the  Court  to  say  that  there  shall  be 

no  inquiry.     It  must  therefore  go  to  a  Jury.     It 

is  observable,  that  notwithstanding  there  are  twd 

sums,  they  are  put  together  as  one  modus,  and 

amount,  so  considered,  to  gd.  for  milk,  cows,  and 

calves. 

There  is  another  modus  objected  to,  of  i  d.  for 
every  garden,  which  is  certainly  laid  generally,  and 
not  confined  to  ancient  gardens ;  and  there  are  many 
eases  wherein  it  has  been  laid  both  ways,  as  for 
gardens  generally,  and  for  ancient  gardens.  There 
aire  many  instances  of  both,  in  cases  of  prohibition ; 
and  there  may  be  such  a  modus,  applying  differently 

(bj  BuBb.57.    2  Wood,  136. 
(cj  Bunb.  171.    2  Gw.  654.    2  Wood,  928. 
*    VOL.  II.  u  in 
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in  different  parishes.  The  true  meaning  of  a  garden 
is,^  the  ground  furnishing  fruit  and  vegetables  for 
the  house  to  which  it  is  attached.  In  the  cases 
which  have  been  already  allud.ed  to,  of  ReynaU  v. 
WiUs^  and  Roe  v.  The  Bishop  of  Exeter y  \d.i& 
laid  as  payable  for  gardens  genendly,  not  confining 
it  to  ancient  gardens.  On  that  point,  too,  there  is 
a  modem  case,  of  Blackburn  v.  Jepsonfd)^  where 
the  Master  of  the  Rolls  held,  that  it  was  not  neceSi* 
sary,  in  laying  a  modus  for  orchards  and  gardens,  to 
state  tibat  they  were  ancient.  As  to  the  objection 
of  this  being  a  modem  garden,  that  is  supported  only 
by  Benetfs  saying  that  he  had  made  a  new  garden ; 
and  that  thece  was  any  fraud  is  not  even  pretended, 
nor  that  the  new  garden  was  not  intended  for  Time- 
tables for  the  consumption  of  his  household.  And 
thus  explained,  we  think  that  on  this  evidence  also, 
there  should  be  an  issue  directed,  and  that  it  should 
be  on  the  question  of  the  modus  being  payable  ibr 
gardens  generally ;  and  that  the  Jury  should  be 
directed  to  say  whether  they  find  the  modus  to  be 
payable  for  gardens  generally,  or  only  for  ancient 
gardens. 

There  is  a  dictum  to  be  fi>und  in  Hetley  on 
this  point,  which  should  be*  attended  to.  It  is  in 
Woolmerston^s  case  (e),  which  was  a  libel  for  the 
herbage  of  young  cattle.  It  was  put,  that  a  parson 
Viight  libel  for  tithes  of  an  orchard,  for  that  it  was 
a  young  orchard,  there  being  a  custom  to  pay  4<2. 
for  an  orchard ;  when  Hitcham  said,  *  that  there 
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*wis  no  mth  diflference  between  old  and  new 
•  occhards ;  for  if  the  cu^tmn  be,  that  he  shall  pay 
'  4d.  for  everyorchardtit  will  reach  the  new  orchard/ 
That  dictum  does  not  amount  to  an  authority,  but 
it  is,  at  least,  the  opinion  of  a  learned  man,  at  that 
time  a  Seijeant,  and  may  be  used  by  way  of  iOua* 
traftion.  In  the  same  way  we  may  refer  to  VTatson^s 
Oeigyman's  Law(/^»  The  author,  commenting 
on  the  opinion  given  in  ThomhUTs  C99e(g),  that 
tithe  ought  to  be  paid  in  specie  for  an  enlaigement 
of  an  ancient  garden,  for  which  a  penny  had  been 
accustomed  to  be  paid,  says,  (having  the  other  case  in 
HeUey  also  before  him,)  the  reason  is,  because  the 
prescription  was  particular  for  that  garden  only; 
but  if  the  custom  of  the  parish  had  been  to  have 
paid  yearly  a  penny  for  each  garden  in  the  parish, 
the  addition  or  enlargement  of  a  garden  would  not 
make  any  tithes  due  in  specie. 

Taking  the  whole  into  consideration,  we  are  of 
opinion  that  there  siiould  be  an  issue  generally,  as  to 
the  modus  of  a  penny  for  gaadens ;  and  the  Jury 
may  be  directed  to  distinguish  and  endorse,  whether 
the  modus  found  applies  to  one  or  the  other  species 
of  garden;  and  the  Court  will  finally  dispose  of  the 
cause  on  the  return  of  the  postea.  No  objection 
was  made  to  the  other  moduses,  in  point  of  law. 

An  account  was  decreed  for  all  tithes  not  covered 
by  the  moduses;  and  the  question  of  costs  was 
reserved  for  the  discretion  of  the  G>urt. 

CO  P?ge  447.  (gJ  Helley,  94. 

The 
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The  issues  granted  on  each  of  the  moduses 
pleaded,  haring  been  tried,  the  Jury  found  a  verdict 
in  favour  of  the  plaintiffi  at  Law,  on  all  except  the 
second  issue,  (lid.  for  every  heifer) :  and  the  Court 
apportioned  the  costs  according  to  the  result  of  the 
trial'  of  the  different  issues  ;  each  party  receiving 
costs  of  the  issues  found  for  him,  and  paying  them 
on  those  found  against  him. 
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Eastkr  Term, — ^5&Geo.  III. 

*— ■**™**^™  i8i6. 


Raine  v.  Hodgson.  ^"m^'. 


A  IIULE  had  been  obtained  last  Hilary  Term  The  clause  in 
for  setting  aside  the  verdict  which  had  been  obtained  requiring^ten 
in  this  cause  at  the  sittings  in  that  term,  for  want  f*^?2j°^!^^^ 
of  due  notice  of  trial  being  giveii  to  the  defendant,  sittings  in 
]mder  the  14  Geo.  II.  ch.  17,  sec.  4,  which  requires  westmlimcr 
ten  days  notice  at  least  to  be  given,  where  the  de-  **\^^  ^^J^  '^ 
fondant  resides  «bove  forty  miles  from  the  cities  of  wbin  be  rv. 
London  or  Westminster ;  in  construing  which  sta-  2(ylfaiejfrom 
tUte  (it  was  said)  the. Courts  have  uniformly  held,  ^^  j««^«>«^'. 

,        .         „         ,  ,  ,         ,  \  ^cJd  to  apply  . 

that  m  all  such  cases  there  must,  by  the  course  of  to  his  perma. 
jimptice,  be  fourt6en.days  notice  given  faj.  The  J'^jlJ^lsr' 
d^endant's  affidavit    stated,   that   he   resided  at  ^^^^ 

(a)-BHnd  ▼.  TorriSf   a  Bl.  Rep.  1205. — Spencer  y.  Hall, 
l^tRep.688. 
TOL.  II.  X  Brighton 
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.    ^^^^'    .  Brighton  at  the  time  when  he  should  have  received 
Raine      notice  of  trial  in  the  regular  course. 


V. 
HoDGSOK. 


Campbellj  opposing  the  rule,  put  in  an  affidavit  of 
the  plaintiffs  solicitor,  stating,  that  process  was  issued 
in  Michaelmas  Termj  and  served  the  13th  Novem- 
ber  at  the  residence  of.  the  defendant  in  Portman- 
square y  where  he  then  resided ;  that  on  the  16th 
January  last,  notice  of  declaration  being  filed  was 
left  there  also,  with  the  defendant's  housekeeper ; 
that  on  the  1st  February  defendant  pleaded,  and, 
on  the  same  day,  issue  was  delivw^d,  yfith  notice  t^f 
trial  for  the  following  sittings,  which  were  held  on 
the  10th  February <,  when  he  received  a-note  from 
defendant's  clerk  in  Court  refusing  to  accept  the 
notice  T)f  trial,  as  the  defendant  then  and  at  the 
commencement  of  the  action  resided  at  Brighton. 
The  affidavit  also  stated  deponent's  belief,  that  the 
defendant  had  continued  to  reside  in  Portman- 
square  till  the  1st  of  February^  on  which  day  lie 
let  his  house  there  ftnf  a  short  time,  fumikhed. 

*  It  was  contended,  that  the  defendiant  had  neitiier 
so  abandoned  his  dwdlmg-house  inPf^rtnunusquare, 
or  so  completely  taken  up  his  residence  at  BrightMy 
even  if  it  were  true  that  he  was  there  at  the  cora- 
inencement  of  this  i^t,  aa  to  entitle  hitn  to  set  aside 
tiie  judgment  fer  want  of  sufficient  notice. 

The  cases  cited  all  refar  to  a  bandjlde  lesviiig 
the  town  residence  by  the  defendant,  and  his  per^ 
manently  residing  beyond  the  distance  of  forty  miles 
from  London.    In  Brind  v.  Torris,  it,  is  dirtincily 

sbited^ 


r.  * 

HODOSON. 
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Stated,  that  the  defendant  left  London  on  the  i6th  , i?l^ 

ApriU  which  was  two  days  before  the  declaration  Rains 
was  delivered,  and  had  gone  to  Dublin.  So  in 
Spencer  v.  Hally  the  defendant  had  quitted  his 
residence  in  Middlesex^  and  gone  to  reside  per- 
Bianently  in  Worcester ;  and  notice  of  that  was 
given  to  the  plaintiff  before  the  delivery  of  the 
deelaration. 

Per  Curiam. — The  words  of  the  statute,  ^'  where 
f^  the  defendant  shall  reside,"  must  be  taken  to 
Dtean  his  permanent  residence.  It  is  not  to  be  sup# 
posed  that  a  plantiff  is  to  follow  a  defendant  during 
his  temporary  residence  at  a  watering  place.  It 
appears  by  llie  affidavit  read  on  the  part  of  the 
plaintiff,  that  the  defendant  had  a  substantial  place 
of  residence  in  Fortman^square  up  to  the  very  day 
of  the  service  of  notice  of  trial. 

Rule  dischar^ied* 


X  t  Wilson 
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— ^"""^  Wilson  v.  Stephenson, 

Saturday, 
4t/i  May, 


If  the  Jury  A  Verdict  had  been  found  for  the  defendant  at 
wordldfrectiy  the  Spring  Assizes  for  Stafford^  in  this  action, 
^Jai?titf^wh^h  w^^c^  ^^  ^^^°  brought  for  words  spoken  by  the 


plaintstt  with  ^  ,      ^  i   •     •/*»    1.         •  /• 

being  a  mur-  defendant,  imputing  to  the  plaintiii  the  cnme  of 
ha"ng*mur-  Diurder.  It  was  proved  that  the  plaintifiF  had  called 
dercdhwbro-  ^^  defendant  a  murderer,  and  said  that  he  was 
spoken  by  guilty  of  the  murdcr  of  his  brother,  accompanied 
bu*t  n^it"]l2^f.'  with  other  language  of  reprobation.  It  appeared, 
«oy«ly»  on  tiiat  on  some  occasion  of  public  rejoicing  at  the  place 
diet  be  re-  where  the  parties  lived,  the  defendant  had  had  the 
d^fcintV^^  misfortune  to  be  the  innocent  occasion  of  the  death 
the  Court  will  of  his  brother,  by  discharging  a  small  cannon,  the 
new^ai  on  wadding  from  which  struck  and  killed  him  as  he 
that^^f  a    was  imprudently  crossing  before  it  at  the  instant 

verdict  against  of  explosioU. 
evidence,  al- 
though it  had 

been  proved        The  defence  was,  that  the  words,  whatever  they 

'  on  the  tnal  t-«i  i-i  i»^  -. 

that  the  words  wcrc,  had  been  spoken  m  the  way  of  admomtion  to 
^^gcr^and  ^^  plaintiff,  on  the  general  tenor  of  his  conduct 

it  appeared 
that  the  plain- 
tiff had  had         The  Jury  found,  that  the  words  were  spoken, 

to^uiebecn^  l*ut  not  mdiciously ;  which  was  recorded  as  a  verdict 

J/hu'bS'    for  the  defendant. 

therms  death 

itt^^Mci.         lyauncey  now  moved  for  a  new  trial,  on  the 

dent.  ground,  that  if  words  charging  a  plaintiff  with  bring 

a  murderer,  and  that  he  had  murdered  his  brother, 

founded  on  the  melancholy  fact  of  his  having  been 

"^  actually 


»0N. 
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actually  the  cause  of  his  death,  by  means  of  such        1816. 
an  accident  as  had  occasioned  it,  had  been  found     ^^jj^g^j, 
ta  have  been  uttered    at  all,  •  (and  particularly         v. 
when  expressed  in  anger,  and  with  warmth,  and    S'*"*'"*^*- 
accompanied  by  other  charges  of  a  criminatory 
tendency,   as  had  been  the  case  in  the  present 
instance,)  it  was  not  within  the  province  of  a  Jury 
to  qualify  accusations  of  so  highly  serious  a  nature, 
by  stripping  them  of  the  motive,  which  the  law  will 
imply  to  be  necessarily  inferrible,  from  the  fact 
of  their  having  been  mseAe.      The  words  having 
been  used  to  the  plaintiff,  under  the  peculiar  cir- 
cumstances of  his  situation   from    the    accident 
alluded  to,  could  not  have  been  used  otherwise 
than  in  malice ;  and  therefore,  if  the  special  finding 
of  the  Jury  were  to  be  taken'  as  a  verdict  for  the 
defendant,  it  would  be  a  verdict  against  evidence ; 
and  on  that  account  there  ought  to  be  a  new  trial : 
but 

The  Court  were  unanimously  of  opinion  that  it 
was  entirely  a  question  for  the  Jury,  and  that  not- 
withstanding any  particular  circumstances  attend- 
ing the  case,  they  were  concluded  by  the  verdict, 
and  would  not  therefore  disturb  it. 

Rule  refused. 


X  3  Manby^ 
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Monday,  Manby,  Clcrk,  V.  CuETis  and  othcrs. 

6lh  May^  '  ' 


producer  The  plwntiff,  vicar  of  the  parish  church  of  Lan^ 
v^cara"!  ^ex-  ^^^9  claimed  by  his  bill  against  the  defendants, 
pressiytniiowid  occupicrs  of  lands  in  the  township  of  Bleasdaie^ 
ficien^t  toVup-  the  tithe  of  hay,  and  all  small  tithes  arising  therein; 
foMbit'tithc  **^^*  amongst  other  things,  the  bill  alleged,  that 
without  usage,  several  offerings,  oblations,  emoluments,  and  other 
dence  ofT  d^es  and  duties,  and  several  mortuaries^  had  become 
money  pav-     ^^^  ^  the  plaintiff. 

ment  to  the  * 

rector  in  lieu 

of  corn  and  The  answer  denied  the  plamtiff's  title  to  any  tithc 
Grant  from  ^^^^P'  ^^  ^^^  wool,  for  which  it  Stated  the  de- 
the  Crown  fendants  had  been  accustomed  to  make  an  annual 
to  endow-  payment ;  and  alleged,  that  the  tithe  of  hay  Waa 
land?  inciud-  covered  by  a  modus  of  55.  yrf.,  payable  to  the  im-t 
ing  in  the  ge-  propriatc  rcctor  in  lieu  of  com  and  hay.  . 

nend  words 
all  the  tithes, 

dentToovet'  ^^  ^^^  P^^^t  of  the  plamtiff  was  produced  an 
turn  die         endowment  by  the  archdcacon  of  JRicAmonc/ (dated 

vicaf^Fricrnt* 

without  proof  14th  March  1430,)  of  the  perpetual  vicarage  of 
of  perception.  ^^  church  of  Lancaster  cum  Pulton,  belonging  to 
and  minute  ^'^  the  monastery  of  Stan.  That  endowment  was  par- 
enumeration  ticularly  and  minutely  worded.  Its  contents  are 
articles  of       given  almost  in  detail  in  the  commencement  of  the 

endowment  in  ludorment. 
the  instru-        •'      ^ 
ment,  does 

.  the  vicar-s^^  "^^  defendants,  on  the  other  hand,  put  in  a  grant 
right  to  other  of  20th  Jac.  I.  to  Edwavd  Badby  and  William 
notmcntioncd  WcMeny  of  (inter  aUaJ  crown  lands  in  Bleasdale^ 
'^''^^'  within 
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within  the  fofest  of  Amoundeme^i^  in  the  county 
of  Lancaster  \    and  also,   (amongst  the  general 
words,)  '^all  tkhes  of  sheaves,  com  and  grain,  and     _  '^ 
*'  hay,  wool,  flax,  hemp,  and  lambs,  and  all  other   bqci  othen. 

**  tithes  whatsoever,  as  well  great  as  small,  and  all  ' * ; 

"  oblations,  obventions,  fruits  and  profits^  waters," 
&c.  &c.  thereto  belonging. 

Haunceyy  Martin^  and  Heys^  for  the  plaintiff^ 
relied  on  the  endowment ;  which,  they  contended, 
placed  the  vicar  in  loco  rectoris,  and  that  it  was 
not  impugned  by  the  vicar's  not  having  enjoyed  per- 
ception under  it  to  its  full  extent,  unless  total  non« 
perception  were  shown,  or  adverse  enjoyment,  from 
which,  they  submitted,  the  case  was  relieved  by  the 
defendants  admission  of  the  tithe  of  wool  and  lamb 
being  due  to  the  vicar. 

Fonblanqucj  and  WTietherelU  on  the  other  side,  %. 

insisted,  that  an  endowment  i^er  se^  and  without  evi- 
dence of  perception,  was  not  such  proof  of  title  as 
would  support  a  vicar's  claim  (a)  j  that  the  modus 
was  an  answer  to  the  claim  of  hay;  and  that  the 
grant  ofjcmeslj  coupled  with  non-payment  of  the 
tithes,  was  destructive  of  the  endowment,  so  far  as 
it  was  not  supported  by  the  usage ;  that  the  endow- 
nient  mentioning  hay  must  have  been  a  mistake, 
or  it  must  be  applicable  to  the  money^payment 
in  lieu  of  that  tithe. 

in  reply,  it  was  said  that  the  Crown  could  only 
have  become  entitled  to  what  remained  in  the 

CaJ  Carr  v.  H^on^  3  Ghr.  1358* 

X  4  monastery 
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monastery  at  the  dissolution,  and  that  the  grant  must 
Ma^by      be  so  construed ;  if  so,  it  was  clear,  that  the  vicarage. 
•o*         was  endowed  expressly  of  hay,  and  therefore,,  it 
and  others,  could  not  have  belonged  to  the  abbey. 

Thomson,  Chief  Baron.  This  is  a  bill  brought 
by  the  plaintiff,  as  vicar  of  the  parish  of  Lancaster^ 
and  what  he  prays  is  confined  to  his  claim  upon 
the  township  of  Bkasdale^  part  of  that  parish ;  and 
he  demands  in  that  parish,  particularly,  tithe  of  hay, 
flax,  hemp,  potatoes,  turnips,  carrots,  and  the  pro- 
duce of  various  other  seeds  and  roots ;  and  he  states, 
that  the  defendants  got  and  made  from  milch  cows, 
large  quantities  of  milk,  butter,  and  cheese,  and 
other  small  tithes ;  in  short,  there  is  a  general  enu- 
meration of  small  tithes,  so  that  it  is  stated,  that  his 
title  comprises  hay  and  all  small  tithes  within  the 
township.  His  claim  is  under  an  existing  endow- 
ipent,  mftde  within  the  time  of  legal  memory.  That 
endowment  bears  date  in  the  year  1430,  and  is  made 
by  the  archdeacon  pf  Richmond^  who  was  the  ordi- 
nary of  this  place;  and  it  appears  to  have  been 
made  with  the  assent  of  the  bishop  of  London^  who 
was  the  ordinary  within  whose  jurisdiction  the  mo- 
nastery of  Sion  was  situated ;  the  abbess  and 
monastery  of  Sion  being  the  impropriators  of  this 
living  of  Lancaster  J  or  rather,  the  priory  who  had 
the  living. 

Now  it  is  necessary  to  see  what  is  the  effect  of  that 
endowment.  It  states,  that  the  ordinary  had  urged 
the  creation  of  a  vicar  in  this  church  6i  Lancaster ; 
in  consequence  of  which,  the  archdeacon  states,  be 
caused  an  iaquisitiontob^  made  respecting  the  mat. 

(ers 


.    EASTER  TEHAT,  56  GEO.  1U« 

ters  with  which  he  was  to  be  endowed.  It  thempro^ 

ceeds  with  stating  the  creation  of  one.  perpetual  vicar,     Mamby 

in  the  church  of  Lancaster  to  officiate,  and  not  in      ^  ^' 

Curtis 

other  parts ;  and  it  was  decreed,  that  the  portion  of  an^  othen. 

the  vicar  for  the  time  being  should  be  in  oblations 

and  tithes,  and  other  profits  and  emoluments  arising 

fit>m  the  places,  things,  and  goods  within  described 

only,  and  not  to  exists  or  be  in.  other  things,  in.  all 

fur^er  times  *  ;  and  they  decree,  limit,  and  assign, 

that  the  perpetual  vicar  shiedl  for  his  sustentation,  and 

in  support  of  the  charges  on  him  as  vicar,  receive  the 

same  freely,  peaceably,  and  quietly.    It  then  states, 

that  the  vicar  shall  repair  and  maintain  the  mansion 

formerly  called  the  Priory  y  with  all  its  houses, 

chambers,, dovecotes,  and  stables.    It  then  proceeds 

particularly  to  the  articles  with  which  he  is  to  be 

endowed,  and  adds,  that  he  is  to  have  the  tithes  of 

all  sheaves,  in  and  of  the  fields  of  the  vill  of  Lancas^ 

terf  and  the  tithes  of  all  sheaves  of  Thomeme  and 

.Glassane^  within  the.  parish  of  the  church  of  Lan- 

caster,  in  what  manner  soever  arising ;  and  also  the 

tithes  of  sheaves  oiRygley,  Wra,  and  Eager burgh^ 

within  the  parish,^  and:  the  oblations  whatsoever  in 

,the  three  principal  feasts  of  the  Nativity  of  our 

Lord,  Easter,  and  the  assumption  of  the  Virgin 

Mary ;  and  all  churchings  in  churches  and  chapels, 

and  marriages  in  churches  and  chapels ;  wax  lights 

.  at  the  time  of  burials,  and  also  all  mortuaries  what- 

.  soever  in  the  parish  church,  with  its  members,  how- 

<  soever  arising ;  and  that  the  vicar  diall  receive  and 

\have  Jn  the  right  and  name  of  his  portion  for  ever, 

'  *  His  Lordship,  reciting  the  endowment,  took  it  irom  the 
instrument,  as  far  as  was  thought  neceitary,  verbaUm,  and  it 
wppeKn  to  be  literally  translated. 

tithea 
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tidies  wliatsoever  of  lambs,  ^ool,  calves,  butter^ 
milk,  ffiid  cheese  trfaatsoever,  of  those  inhsybiting  the 
places  called  Wyresdale  and  Bkasdak ;  and  tlu^ 
entire  tithes  of  pigs,  ducks,  salmon,  eggs,  gartidc^ 
onions,  and  leeks,  and  of  flax  and  hemp,  dovecotes, 
Sfpples,  hay 9  and  milk,  of  the  whole  paarish*  It  pro* 
ceeds  then  to  bestow  upon  him  other  offerings  of  the 
church ;  and  it  states,  that  the  estates  with  which  he 
is  endowed  ure  worth  nearly  76/.  19^.  7|(f.  as  it 
was  found  by  the  inqpiisition,  (which  was  a  very 
large  sum  in  those  days.)  And  then  it  charges 
him  with  several  consid^able  burdens,  which  the 
abbess  and  convent  would  be  liable  to ;  and  <»rdains, 
that  the  abbess  and  convent  of  the  monastjsry  of 
Stofiy  to  the  said  church  of  Lancaster^  with  the 
church  of  PtUkm  as  aforesaid,  appropriated,  and  the 
same  as  aforesaid  obtaining  in  the  right  and  name 
of  the  church  of  Lancaster^  with  the  said  church 
of  i'ti/iton,  given  and  granted  in  all  future  times> 
shall  perpetually  have  and  receive  in  ^1  future 
times,  all  and  aU  manner  the  great  tithes,  of  what- 
soever kind  of  blade,  of  hay,  and  other  rights  and 
^noluments  whatsoever,  to  the  same  church  of 
Lancaster  in  anywise  appertaining  and  belonging, 
except  the  portions  and  parcels  above  specified,  to 
and  for  the  portion  of  the  said  vicar  and  his  afore- 
sud  vicarage  limited  and  assigned.  This  received 
a  confirmation  from  the  bishop  of  London ;  and  in 
1461,  thirty  years  afterwards,  there  was  a  confirma- 
tion again  by  the  archdeacon,,  together  with  some 
addition  to  the  endowment,  that  the  perpetual  vicar 
should  find  bread  and  wine  for  the  communion. 
This  is  the  endowment  under  which  the  vicar's  claim 
was  founded ;  he  has  not  the  benefit  of  showing  ipy 

actual 
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actual  receipt  of  tithes  in  kind  by  his  predecessors,  ,    ^^^^*    , 
as  far  as  it  can  be  traced,  except  in  the  book  of  an     Manbt 
old  rector,  which  was  in  i6gi.     It  appears  that     ^  ^* 
these  tithes  were  let  out  by  the  vicar,  from  time  to    and  othert. 
time,  and  of  late  they  have  been  so  let  to  occupiers 
of  land  in  Bleasdak. 

The  defendants,  by  their  answer,  admit  the  plains- 
tiff  to  be  vicar,  but  they  deny  that  he  is  entitled  to 
any  tithes  whatever,  except  the  tithe  of  lamb  and 
wool,  notwithstanding  the  ample  endowment  of 
other  tithes  contained  in  that  instrument ;  and  then 
they  insist  that  his  endowment  does  not  extend  to  the 
tithe  of  hay ;  and  the  reason  they  give  why  it  does 
not  extend  to  the  tithe  of  hay  in  Bleasdale  is,  that 
there  has  been  immemorially  paid  to  the  rectors  of 
this  church  of  Bleasdak  a  sum  of  5^.  7  c/.  in  lieu 
of  the  tithe  of  com  and  hay,  arising,  growing,  re? 
newing,  or  increasing  vdthin  the  township  of 
Bleasdale ;  and  that  no  tithe,  or  payment  in  lieu 
of  the  tithe  of  hay,  has  ever  been  rendered  or  paid 
to  the  vicars  of  the  parish  church  of  Lancaster^  by 
the  occupiers  of  lands  in  Bleasdale j  but  only  to  the 
impropriate  rectors  ;  and  therefore  they  contend, 
that  though  the  endowment  has  mentioned  the  tithe 
of  hay,  it  is  erroneous  in  that  respect,  and  that  no 
such  claim  was  ever  set  up.  Then  they  attempt  to 
make  another  defence  with  respect  to  all  the  other  . 
tithes,  of  this  sort.  They  state  that  the  whole  of 
the  township  of  Bleasdale  was  formerly  part  of  the 
demesne  or  forest  lands  of  the  Crown  of  Englandf 
and  that  by  agrant  under  the  great  seal  oSEngUmd^ 
and  seals  of  the  duchy  of  Lancaster ^  bearing  date 

the 
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the  21st  Marchj  20  Jamof  I,  the  King,  for  the 
considerations  therein  mentioned,  had  gben  for  him- 
self, his  heirs  and  successors,  to  Edward  Ba4l»/% 
and  William  Weltden^  in  fee  for  ever,  amongst 
other  hereditaments,  the  said  township  or  hamlet  of 
Bleasdakj  then  consisting  of  several  com  pastures, 
called  by  the  several  names  specified  in  the  answer; 
and  all  and  singular  tithes  of  sheaves  of  com  and 
grain,  and  hay,  wool,  flax,  hemp,  and  lambs,  aiid 
all  .other  tithes  whatever,  as  well  great  as  small ; 
and  also  all  oblations,  and  so  on,  situate,  lying  and 
being,  arising,  growing  or  renewmg,  within  towns, 
fields,  parishes:  or  hamlets,  thereinbefore  men* 
tioned ;  and  the  grantees  were  thereafter  to  hold 
and  enjoy  the  several  liberties  and  privileges  therein 
mentioned^  as  fully,  freely,  and  entirely,  and  in  as 
ample  manner,  and  form,  as  his  Majesty  or  any  of 
his  progenitors  or  ancestors,  or  any  earl  or  duke  of 
Lancaster y  or  any  abbot  or  abbess,  prior  or  prioress, 
or  any  or  either  of  the  then  late  monasteries,  or  any 
chaplain,  had  enjoyed  the  same.  And  they  state, 
that  this  rectory  of  the  church  of  Xflnc£Wfcr,  which 
extended  to  and  included  the  township  of  Bleasdaley 
formed  a  part  of  the  possession  of  die  monastery  or 
convent  of  Sion^  and  that,  upon  the  dissolution  of 
that  monastery  in  the  reign  of  Henry  VIII,  the 
rectory  became  transferred  to,  and  was  at  the  time 
of  the  grant,  vested  in  the  Crown  ;  and  therefore, 
they  submit,  it  is  to  be  infen*ed  that  the  tithes  of 
the  lands  within  the  township  of  Bleasdak  passed 
by  the  grants  from  King  James  I,  to  Edward 
Brddbye  and  WtUiam  Weltden,  and  that  the  de- 
fendants, as  the  occupiers  of  the  lands  and  premiaes 

comprised 
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comprised  in  the  grant,  and  as  deriving  their  title 
thereto  from  Badby  and  Weltden^  are  exempted,  Manbt 
by  means  of  this  grant,  from  all  the  tithes  which  are  «'• 
demanded.  This  is  the  nature  of  the  defence ;  and,  anj  others, 
in  consequence  of  this  defence,  the  vicar  thought  pro- 
per to  amend  his  bill,  and  to  make  land  owners  parties, 
who  are  the  landlords  of  some  of  these  defendants  ; 
and  the  landlords  put  in  an  answer,  in  which  they 
maintain  their  tenants  right  to  the  tithes,  and  the 
modus,  which  they  allege  to  be  payable  to  the  impro- 
priate rector.  It  appears  that  the  former  vicar's  name 
was  White^  who  was  a  prisoner  in  France^  and  died 
there ;  but  I  believe  he  died  before  he  was  insti- 
tuted. There  was  found  among  the  papers  of 
Oliver  Martin^  a  former  vicar  of  this  parish,  a 
vicar's  book  in  1690,  and  which  appears  to  contain 
several  articles  of  tithable  matters,  wool  and  lamb, 
the  tithes  to  which  the  defendants  would  by  their 
answers  confine  the  vicar.  Other  certificates  are 
produced,  of  tythes  called  quakers'  tithes,  arid,  in 
one  instance,  amounting  in  the  whole  to  1/.  3^. 
from  one  quaker;  all  these  are  in  Wyresdaley  and 
not  in  Bkasddle\  but  it  is  to  be  observed,  the 
tithes  are  granted  in  Wyresdak  said  Bkasdale 
jointly:  and  therefore,  what  the  vicar  is  entitled  to 
in  the  one,  he  is  intitled  to  in  the  other.  Then  it 
lies  on  them  to  show  what  tithes  had  been  paid ;  and 
t&ey  produce  evidence  to  show  what  tithes  thd 
lessees  took  under  their  leases,  all  of  which  were  pai^ 
by  way  of  composition }  and  the  witnesses  say  gene- 
rally, that  that  composition  was  paid  for  lamb  and 
wool,'  but  there  ^e  others  who  speak  as  to  their 
^gtfjring,  not  only  \dmh  and  wool,  but  geese  and  pigs, 

and 
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and  an  annual  sum  for  a  sow.  This  is  the  natura 
of  the  evidence  they  give  as  to  the  perception  of 
tithes,  if  it  can  be  called  perception ;  and  there  is 
certainly  evidence  of  composition  for  other  small 
tithes  than  wool  and  lamb  having  been  paid  to 
the  vicar. 


This  was  the  nature  of  the  case  that  was  iud 
before  the  Court  on  the  part  of  the  plaintiff^  resting 
upcm  the  words  of  the  endowment^  and  on  his  leasee^ 
(though  bond  jide  occupiers  of  the  land^)  having 
received  composition  for  various  articles  beside^ 
iKM^  and  Iamb.  The  defendants  insist,  in  t'heir  de« 
fence,  upon  the  modus  diey  had  set  up  as  payabjk 
to^Mr.  Standishy  the  impropriate  rector.  It  is  ob« 
^em^e^  it  was  cme  single  modus  of  5^.  ^d.  forhol^ 
com  and  bay,  and  not  one  pfiryment  fer  com  and 
one  for  hay*  Now  they  ent^  into  no  sort  of  proof 
en  the  part  of  the  defendants,  ^th  regard  to  tho 
title  of  the  rector  to  any  titiie  whatever,  otherwise 
than  that  which  arises  fipm  the  fact  which  ispit3vadt 
that)  for  a  series  of  years,  commencing  in  1 788^  tiie 
impropriator  has  received  a  payment  of  5^  1^ 
which  was  understood  to  be  for  the  tithe  of  qNH 
and  hay  also;  and  there  is  no  evidence  on  the  part 
of  the  vicar,  to  show  that  his  lessee,  or  the  vicar 
himself,  did  receive  in  Bleasdale  the  tithe  of  hay* 
It  is  contended^  therefore,  that  the  tithe  oi  hay  is 
not  included  in  the  endowment;  and  that,  if  it  pas« 
sod  any  thing  under  the  denomination  of  hay«  k 
eould  pass  only  the  modus  that  it  elaimed  in  IjoH 
of  diat  tithe.  Now  it  is  difficult  to  support  that 
latter  suggestion,  for  it  does  not  ^pear  what  waa 

t^e 
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the  amount  of  the  tithe  of  hay,  as  distinct  from  the  ^  *8i6^ 
tithe  of  com,  or  how  the  ^s.  yd.  was  to  be  appor-  makby 
tioned..  If,  however,  the  fact  is,  that  from  time  v. 
immemorial  it  has  been  a  payment  for  both^  it  is  3^^^ 
difficult  to  say  how  the  vicar's  claun  to  tithe  of  hay 
can  be  made  out.  Tlie  tithe  of  com  is  always  re- 
.served  to  the  monastery,  where  it  is  not  otherwise  ex- 
pressly granted;  and  it  is  granted  no  where,  that  I 
see,  withm  the  parish,  which  it  is  said  comprehends 
Bkusdale:  and  there  may  be  some  difficulty  in  the 
construction  of  the  grant  with  r^ard  to  that  ex- 
ipeption.  It  is  stated,  in  point  of  fact,  that  hay  has 
been  received  by  the  vic^r  in  other  parts  of  the 
parish,  as  it  appears  by  entries  in  the  books  of  the 
parish,  that  the  tithes  of  hay  was  received ;  but  tliere 
are  none  applicable  to  Bleasdale.  Now  this  has 
been  proved  to  be  the  usage  for  a  great  length  of 
tune.  The  evidence  on  the  part  of  the  defendants 
has  proved,  that  with  reqpect  to  hay,  from  1788  the 
understanding  in  the  parish  was,  that  5s.  yd.  was 
paid  in  lieu  of  the  tithea  o^jhay  in  Bleasdale^  as 
well  as  of  com;  it  is  therefore  difficult  to  say  we 
csu  at  present,  in  the  &ce  of  that  evidence,  decsee 
the  vicar  the  tithe  of  hay  in  Blea8dak\  therefiire 
there  must  be,  as  it  appears  to  us,  an  issue,  directed 
in  the  words  of  theanswer,  whether,  from  time  imme- 
m^irial,  there  has  been  this  payment  of  ss.  ydL  made 
to  the  rector  in  Ueuof  the  tithe  both  of  com  and  hay^ 
With  respect  to  'the  other  small  tithea  demaadedt 
there  is  no  evidence  whatever  of  any  person  having 
xeoeiwd  them  other  than  the  vicar.  As  to  fiho 
^roufid  of  defence  under  diis  grant  of  James  I,  if 

that  . 
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that  means  any  thing,  it  would  carry  all  tithes  of 
every  kind  to  those  grantees ;  and  it  is  to  be  observed, 
that  it  is  not  confined  to  the  lands  out  of  whieh  these 
tithes  are  received,  or  the  lands  in  the  parish  of 
Lancaster^  but  it  comprises  a  great  quantity  of  lands 
in  the  coimtj  oi  Lancaster^  anid  lands  belonging  to 
the  duchy  of  Lancaster^  in  the  county  of  Leicester 
also;  and  then,  at  the  conclusion,  are  the  general 
words  passing  these  tithes,  to  the  extent  I  have  men- 
tioned, that  is,  all  and  every  the  great  and  small  tithes 
in  the  lands  so  granted ;  words  certainly  large  enough 
to  comprehend  all  that  is  contended  for,  if  there  had 
been  any  enjo^ent  under  it  to  give  it  effect.  {Reads 
the  words.)  Now  there  seems  ground  to  contend, 
that  these  words  would  not  pass  that  which  the  vicar 
was^not  endowed  of  at  the  time  of  the  grant.  It  is 
extraordinary,  that  there  has  not  been  on  the  part 
of  these  defendants,  any  desire  to  show  us  what 
it  was  that  the  monastery  of  Sion  was  in  possession 
of  at  the  time  of  the  dissolution.  There  were  no 
mioisters  accounts  produced  to  diow  what  tythes 
•were  at  that  time  in  the  possession  of  the  monastery ; 
and  the  observation  is  ap[4icable  to  this,  that  H 
does  not  appear  that  at  the  dissolution  of  the  ino* 
luiMery  the  rector  had  the  tithe  of  hay. 


Then  the  question  is,  what  is  to  be  the  conse^ 
quence  of  the  opinion  we  entertain;  there  being 
no  usage  proved  to  take  from  the  vicar  imy  o&er 
tithe  than  that  of  hay,  he  must  be  decreed  t6  b6 
entitled  to  an  aceount  o£  aQ  else  that  he  Ium  de- 
inanded}  and  diough  the  words  of  the  endowment 

only 
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only  contain  particular  articles  of  small  tithes,  yet  ,  ^^^^'  ^ 
that  will  not  deprive  him  of  other  small  tithes,  for  Makby 
the  true  construction  of  that  enumeriition  is,  that  Curtis 
the  articles  named  are  only  put  to  instance  what  and  others. 
was  payable  at  that  time  ;  but  they  will  clearly  carry 
all  vicarial  tithes,  although  not  expressly  mentioned 
in  that  instrument.  There  is  a  tithe  demanded,  of 
which  the  vicar  was  expressly  endowed,  that  is  the 
tithe  of  mills ;  it  is  admitted,  by  the  defendants, 
that  some  of  them  (it  does  not  appear  which, 
but  that  must  be  inquired  into,)  have  enjoyed 
and  worked  com  mills  on  the  lands ;  and  therefore 
we  must  decree  the  profits  of  those  mills :  but 
nothing  more  than  the  clear  profit,  ultra  all  ex« 
penses  of  rent,  and  carrying  on  trade  ;  that  was  so 
settled  in  Chamberlain  v.  Newte  (a J.  There  is 
one  other  article  demanded,  which  I  do  not  remem- 
ber ever  to  have  seen  in  a  bill  before.  It  is,  tlie 
tithe  of  mortuaries,  but  it  is  not  stated  at  what 
persons'  death  they  became  due,  or  how  it  is  that 
these  defendants  are  liable.  It  is  a  moot  question, 
whether  mortuaries  may  be  sued  for,  even  at  Law, 
and  whether  they  must  not  be  proceeded  for  in  the 
Spiritual  Court,  under  the  Act  of  2 1st  oi  Henry 
VIII.  chap.  6.  It  is  not  necessary,  however,  to 
enter  into  a  minute  inquiry  upon  that  subject,  be- 
cause they  have  given  no  evidence  with  respect  to 
these  defendants  being  liable  to  mortuaries,  and 
therefore  that,  at  present,  is  not  material;  otherwise 
it  would  be  difficult  to  say  that  they  would  be  re- 
coverable in  a  Court  of  Equity. 

(a)  a  Gw.  s^. 
VOL.  II.  T  There 
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^   Z^"^^'   ^      There  must  be  tn  issue  as  to  tlie  genend  janodia^ 

Makbt     and  whether  it  be  payable  as  well  fbr  the  tithe 

^*         of  hay  as  of  com  ;  the  defendants  to  be  plaintiffi^ 

and  others*  being  bound  to  sustain  the  rector^s  right.    The 

question  of  costs  must  be  reserved  for  fiirdier 

directions. 

With  respect  to  mortuaries,  the  biU  must  be  dis- 
missed, but  it  is  not  worth  while  to  give  any  direc-* 
tions  rejecting  costis  upon  that  subject. 

As  to  the  rest  of  the  bill,  there  must  be  a  decree 
for  all  the  other  tithes  demanded. 


tBi6. 

Wtdnetdajf, 
8(^  May, 


Bennetx  v.  Forester. 


If,  pending 
proceedings 
against  bad, 


In  the  course  of  the  last  term,  Owen^  TV.  had 
obtained  a  rule,  by  which  the  plaintiff  in  this  case 
^^  °^"^  was  called  on  to  show  cause,  why  the  proceedings 
the  bail,  on  agaiost  the  defendant's  bail  should  not  be  stayed* 
?Sc  c^iSrwiii  peiiding  the  writ  of  error  allowed  in  this  action,  and 
be  given  the  ^hy  the  bail  should  not  have  the  same  time  to  ren- 
surrender  the  dcr  the  defendant,  after  judgment  affirmed,  or  writ 
^uSSif^^  of  error  non-prossed,  as  they  would  have  had  at  the 
affirmed  or      time  of  the  allowance  of  the  writ  of  error. 

writ  of  error 
non-prossed, 

h  *^Yad  T^^      Proceedings  on  their  recognizance  had  been  com- 
the  time  the    mcuced  ou  the  5th  February  against  the  defendant's 

writ  of  error    * 

was  allowed;  and  in  the  mean  time  the  proceedings  ^;ainsC  the  bail  Will  bettqped. 

And  that  application  will  be  gnmted,  where  the  writ  of  error  was  allowed  two 
days  after  the  return  of  the  nibp.  ad,  rtt^^  against  the  bail,  and  the  motion  not 
made  till  ^yt  days  after  (Che  fourth  day  being  Sunday.) 

bail. 
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bfttl,  by  W^oe.pf  a  writ  oi  subpoena  ad  respqnden-       >8^^   ^ 
ii^^m,  wbio)^  w«s  i£t)iT9Vble  ou  the   yth.     The    bxnnktt 
defendant  then  sued  out  a  writ  <>f  erwr,  which  was         v. 
allowed  on  the  gth,  and  notice  of  the  present  mo« 
Ikm^  to  ^y  the  proc^^dingf  pendixig  th^  writ  of 
emr^  was  served  on  plaintiff's  derk  in  Court  on 
the  Mae  day- 

This  role  had  been  applied  for  on  Monday  the 
lath*  aod  was  gnoited;,  on  the  ground  that  a  writ 
of  error  being  a  supersedeas  of  all  proceedings^ 
pendente  frrore^  the  bail  (conaist^tly  with  the 
pi;sctiee  in  the  <4ber  Courts,)  ought  to  be  allowed 
f»  vudi  tjupe  after  the  errors  should  be  disposed  o^ 
to  rwder  their  friacipal,  as  they  would  have  had 
(ex^^luswe  of  what  had  already  elapsed  afler  the 
Tf^xf^  of  tl^  process  sued  out  against  them,)  in  case 
the  writ  «^.em>r  j^  nQt  been  allowed ;  and  caa«s 
fir^re  cite^  t^  ^ow  that  that  waii  theprfK^tioe  qf  4;he 
4^er  C»irt*i^#^. 

iJldn^U^W^  cause,  fyunished  with  an  a^dax^ 
joade  by  the  platntijET's  clerk  in  Court,  jstatiw 
^  detail  (^  the  proceedings  in  the  action  agam^  the 
(Nweqial  j  .and  that,  according  to  the  practice  of 
this  Court,  the  defendant's  b^  would  have  become 
Sxadf  pnleas  they  had  suijei^dered  the  defendant 
irithin  ifiiHir*  d^jrs  ^Iter  the  ntiyai  o^  the  process 
against  them  ;  and  that  the  4epofi^  ,had  not  he^n 
served  with  notice  of  render.  The  plaintiff's  solicitor 

•  Vide  7Vfl6f  I  Fkacticei,  p.  36g^  525,  526.  (5th  edit.) 

y  2  also 
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.  y8i6.    ^  also  dcfposed,  that  he  believed  the  writ  of  error  had 

Beknxtx    ^^^  ^^^^  ^^^  ^^^  ^^^  ^^J  ^^  error,  but  merely  for 
'O'        the  purpose  of  delay. 

It  was  submitted,  that  the  rule  now  opposed  had 
not  been  obtained  in  time,  the  bail  having  only  four 
days  to  render  the  principal,  after  return  of  process, 
and  the  application,  in  the  present  instance,  had  not 
been  made  till  the  I2th*,  although  the  writ  was  re- 
tumable  on  the  7th ;  that  tiie  allowance  of  die  wrti 
of  error  on  the  gth,  did  not  operate  as  a  supersedeas 
of  the  proceedings  against  the  bail ;  and  that,  under 
the  imputation  of  a  merely  dilatory  purpose  in  suii^ 
out  the  writ,  (the  affidavit  made  on  the  defendant's 
part  containing  no  suggestion  of  actual  error  exist- 
ing,) it  should  therefore  be  discharged.  A  ease  of 
Whitfield  V.  Bird,  in  this  Court,  T.  37th  G.  IIL 
was  cited,  where  a  rule  nisi  of  23d  of  Jtme,  to  stay 
proceedings  against  the  bail,  who  had  been  served 
with  process  on  the  17th  June,  returnable  on  the 
igth,  and  had  obtained  a  writ  of  error,  which  was 
allowed  on  the  23d,  was  discharged  with  costs. 
Copous  V.  Bhffon  and  another  (cj  was  also  men* 
tioned,  a  case  wherein  the  Court  of  Common  Pleas 
held  the  bail  fixed,  and  would  not  consent  even  to 
stay  proceedings,  but  on  terms  of  undertaking  to 
pay  the  condemnation  money,  the.costs  of  the  action 
against  themselves  of  the  proceedings  in  ernnr,  and 
of  the  application  (bj. 

*  The  Master  reported,  that  in  calculating  the  four  dayi , 
one  was  inclusiTe,  and  the  other,  exclusive* 

(a)  1  N.  R.  67.  (h)  Tidd'B  Pr.  p,  539.  (5th  edit. ) 
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Owen^  in  support  of  the  rule. — It  is  quite  clear,  , 

Aat  the  attorney's  belief,  that^the  writ  of  error  is  bennett 

brought  for  delay,    is  wholly   nugatory. — {^TJie  i». 

Court  assented  to  that  proposition  J  FenK^Tniu 


Then  the  only  question  is,  whether  we  were  in 
tune.  The  bail  were  served  with  process  on  the 
7th ;  on  the  i  ith  we  were  entitled  to  surrender  the 
principal  at  any  time  before  die  rising  of  the  Court, 
but  that  day  being  Sunday  we  had  till  the  12th ; 
the  writ  of  error  was  allowed  on  the  9th,  ancl  that 
is  the  day  to  which  the  Court  are  to  look  on  the 
question  of  the  application  being  made  in  tune,  and 
not  when  the  indulgence  was  applied  for.  It  was 
so  held  in  the  case  of  Sprang  v.  MonprivaU(cJ. 


The  Court  made  the 


Rule  absolute. 


(c)  11  East  .319. 


V  ^f^3^ 

i8ia 

BouRKr,>  Clerk,  v,  Isaac  and  others. 

Sunday, 

XH£  defendants,  in  their  answer  to  this  bill  for  if  it  i«  not 
tithes,  set  up  a  defence  of  modus  in  these  words ;  answtr  "o*a 
**  There  is  now,  and  has  been  for  tune  immemorial,  bill  for  tithes 

'  which  sets  up 

a  modttt,  in  respect  of  what  titheable  article  the  modus  is  laidi  it  is  bad  for 
uncertainty:  and  the  omission  is  a  substantial  defect  whicb  no  evidence  can 
supply. 

fiut  if  It  can  be  coUtcted  from  the  Whole  answer,  to  what  article  it  refers,  it  wiQ 
ht  sufficient. 


y  3 


**  a  custom 
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'*  a  custcrm  of  tithing  within  the  add  parish^  under 
<*  whidh  the  mini^r  of  the  parish  is  entitled  to 
"  (inter  alidj  a  cow  calved^  1  rf." 

Evidence  being  offered  to  prove,  that  the  1  d.  for 
a  cow  calved  wa«  payable  in  lieu  of  milk. 

Dauncejfj  and  DcmdemelU  objected  that  the  mo^ 
dU8,  as  pleaded,  was  not  stated  with  sufficimt  cer* 
tainty  to  admit  such  proof.  It  was  hot  stated  for 
what  tithe  the  penny  was  payable,  whidi  ^ould  He* 
ces6ariiy  appear  on  the  reoMd,  and  eould  not  b* 
supplied  by  evidence. 

Martin^  Benson^  and  PhiVmore^  on  the  othw 
hand,  contended,  that  the  payment  was  not  laid  with 
such  uncertainty  as  to  preclude  the  evidence ;  that 
it  was  su&cient  so  to  lay  the  money-payment,  as 
that  evidence  might  be  given  to  show  for  what  it 
was  paid ;  the  sum  is  certain,  and  the  animal  is 
certain ;  it  is  so  expressed  in  the  terriers  delivered 
in  by  the  vicar,  who  must  be  taken  to  have  known 
for  what  it  was  payable.  A  cow  calved,  means  a  pro^ 
ductive  cow,  as  contradistinguished  from  a  barren 
cow.  The  produce  is  milk,  and  that  is  the  titheable 
matter.  It  is  therefore  set  up  for  milk,  and  is  suf* 
ficiently  ceitaih  to  apprise  the  vicar  of  the  point  to 
which  he  is  to  direct  his  ibteittDgatorieti. 

In  an  answer  to  a  bill  for  tithes,  modiis^  are  not 
required  to  be  so  strictly  laid  as  in  bills  to  establish 
them.     In  the  case  of  Mattock  v.  Browse  (a)^  the 

(a)  AmbL423— 3GW.905. 

modus 
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modus  was  set  out  iu  i^  much  more  imperfect  mau- 
n^  i  it  was  there  pleaded  to  a  demand  of  tithes  of 
apples,  and  consisted  merely  of  *^  cyder,  2d.  a  hogs-  v- 

•*  head,"  and  was  not  stated  to  be  in  lieu  of  tithe  of  aa/other«. 
apples.  On  the  objection  of  uncertainty  being  takjen. 
Sir  I'homas  Clarke,  the  then  Master  of  the  Rolls, 
said,  that  if  it  appears  that  a  pecuniary  payment  was 
made  for  any  sort  of  tithe,  the  Court  will  help  the 
imperfection  in  the  manner  of  ^tting  out  the  modus^ 
and  put  a  sense  upon  the  words }  and  an  issue  was 
directed  to  try  whether  the  modus,  as  laid,  was 
payable  in  lieu  of  tithes  for  cyder  apples. 

l^^Qmo}ft  Chief  JBaron.  In  thfit  case  the  modus 
was  substantially  laid  as  for  tithe  pf  apples ;  for  it 
was  said  wbseq^ently,  in  the  answer,  that  tithe  of 
i^les  was  not  payable  in  kind ;  and  it  is  a  common 
mode  of  paying  for  apples.  There  is  nothing  in 
the  answer  ja  this  case  as  tp  the  tithe  of  milk  not 
being  payable  in  kind.] 

It  was  then  urged,  that  it  was  manifest  that  the 
Ticar  knew  towhatpoints  to  examine  the  defendant's 
wttnesflies  on^the  modus,  as  laid,  b^c^se  he  hfd  pre- 
pared cross-interxMigatpries  i  but  as  they  had  not  been 
used,  the  Court  would  not  allow  them  to  be  read. 

Dauncof,  ^ut  to  reply,  was  stopped  by  the 
Court. 

Thomson,  Chief  Banm.    The  objection  here  is« 

that  it  is  not  said  in  respect  of  what  titheahle  article 

this  payment  was  made.   It  is  not  said  whether  it  is 

Y  4  a  modus 
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a  modus  for  milk  or  for  calves,  or  for  what ;  and  the 
subject-matter,  in  respect  of  which  a  modus  is  claimed, 
must  in  all  cases  necessarily  be  stated.  The  mistake 
I  perceive,  has  arisen  from  copying  the  tenieirs  v^r- 
batim^  whefeas  the  custom  should  have  been  properly 
stated,  and  the  terrier  might  then  have  been  applied 
in  evidence.  >  The  omission  of  the  article  tO'  be 
covered  by  the  modus  renders  it  totally  void,  for 
uncertainty.  It  is  a  substantial  defect  which  no 
parol  evidence  can  be  admitted  to  supply. 


Graham,  Baron.  I  agree  that  much  greater 
latitude  is  allowed  in  laying  moduses  in  answers  than 
in  bills,  though  I  think  that  that  has  led  to  much 
inconvenience,  answers  being  drawn  with  much  less 
precision-;  but  I  have  never  known  it  carried  to 
so  great  a  length  as  to  permit  it  to  be  so  loose  as 
to  require  evidence  to  explain  it.  A  penny  is  said 
to  have  be^ii  paid,  but  it  is  uncertain  whether  in  lieu 
-  of  cakes  or  milk,  or  both.  It  is  said  to  be  for  milk  j 
and  then  it  might  be  a  question,  whether  it  is  meant 
to  cover  milch  cows  bought  without  calf. 

In  the  case  cited  the  subject  of  the  modus  was 
expressed;;'^  but  here  there  is  nothing  stated. 

Wood,  Baron.  I  am  of  the  same  opinion,  t 
think  every  modus  should  be  stated  with  some  degree 
of  certainty,  though,  perhaps,  if  that  can  be  collected 
from  the  whole  of  the  answer,  it  might  be  sufficient. 
Here  the  rest  of  the  answer  does  not  explain  it,  and 
it  would  be  quite  ipipossiblc  to  frame  an  issue. 


ElCHARDS, 
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* 

Richards,  Baron.  However  one  may  be  sur- 
prised at  the  case  in  Ambler^  still,  enough  certainly 
appeared,  from  the  whole  of  the  answer  in  that  case, 
to  show  to  what  subject  the  modus  applied.  It  could 
only  have  been  payable  for  apples.  I  agree  with  my 
brother  Graham^  as  to  the  inconvenience  of  laying 
moduses  loosely  in  answers,  though  I  should  hold 
myself  bound  by  decisions.  But  there  is  not  a  word 
here  of  milk,  and  there  is  no  reference  in  this  answer 
to  any  titheable  matter  to  which  'cow  calved'  can 
apply. 
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Mcmdm, 
iUk  May. 


The  plaintiflF,  rector  oiBuckland  (Surry  J  filed  A  modus  may 
this  biU  against   the   defendant,  the  lord  of  the  Sficlfji^., 
manor  and  owner  and    occupier  of  lands  in  the  uicdintheim- 
parish,  for  an  account  of  ail  titheable  matters  ans-  hay. 
ing  from  the  said  lands;    charging  that  the  de-     Moduiof 
fendant  had,  during  a  certain  number  of  years,  Lti^L  " 
mowed  a  considerable  quantity  of  hay,  clover,  and     Modus  of 
other  artificial  grass,  oA  the  said  lands,  and  kept  a  Jow*inUeu'^ 

of  the  tithe 
of  milk,  not  supported  by  proof  of  a  modus  for  erery  cow  with  calf. 

Modus  of  1  /.  for  every  seventh  pig  on  the  9th  day,  held  good,  after  some  doubt. 

An  M  receipt  of  a  former  rector,  in  the  hands  of  a  defendant,  for  a  money- 
payment  in  lieu  of  tithes,  where  there  was  a  probability  that  it  ha<^  come  to  him  from 
an  ancestor  of  the  same  name,  admissible  evidence  to  support  a  modus,  (p.  307.} 

•   As  to  the  custody  of  the  document,  see  p.p.  308,  309. 

A  valuation  of  tithes,  made  by  a  surveyor  at  the  instance  of  the  rector,  with 
refereiice  to  certain  money* payments  reputed  to  have  been  always  made  in  lien  of 
such  tithes,  not  evidence  to  £x  the  rector  with  an  acknowledgment  of  such  money- 
payments,  unless  it  be  distinctly  proved  that  the  surveyor  was  expressly  required 
by  the  rector  to  make  the  valuation  with  reference  to  such  payments,  ("p.  31a) 

considerable 
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i8i6-       considerable  ouinber  of  milch  cows,  and  sheep^  jnt)- 
Bbbtib     ducing  inilk»  wool,  calves,  and  lambs ;    and  that 
V.         he  also  had  had  within  the  said  rectory  a  consider^ 
B^imoKT.  ^Ye  number  of  colts,  pigs,  eggs,  and  poultry,  and 
a  considerable  quantity  of  hops,  flax,  beans,  peas, 
potatoes,  turnips,  wood,  h<»iey  and  garden  stufi^ 
and  apples,  pears,  and  other  fruits,  without  having 
made  any  satisfaction  for  the  tithes  thereof;    and 
that  he  had,  during  the  same  time,  fed  and  de- 
pastured divers  barren  and  unprofitable  cattle  on 
the  said  lands,  for  which  agistment  tithe  had  bef> 
come  due. 

To  this  bill  the  defendant,  by  his  answer,  set  up 
the  following  moduses  '.—Sixpence  an  acre  for  hay, 
for  every  acre  of  ancient  meadow  land,  in  lieu  of 
tithe  of  all  grass  or  hay  of  such  land : — ^four  pence 
an  acre,  for  every  acre  of  land  sowed  or  planted  with 
any  kind  of  grass  seed  used  for  the  increase  of  hay 
and  grass,  and  the  improvement  of  tillage»  if  cut 
or  mowed  in  lieu  of  tithe  of  grass  or  hay  of  such 
land  z-'-one  shilling  for  every  orchard :— one  penny 
for  every  garden :— four  pence  for  every  cow,  in 
lieu  of  the  tithe  of  milk :— one  penny  for  eveiy 
cock,  in  lieu  of  tithe  eggs : — one  penny  hali^nny 
for  ^very  dieep  or  lamb  kept  ^d  ahoro  on  the  said 
lands,  m  lieu  of  the  tithe  df  wo(4  :«-Hme  shilhog  for 
every  seventh  pig,  or  for  one  pig  of  every  seven 
pigs»  fiuwwed  cm  the  said  knds,  due  on  the  niatk 
day: — four  pence  for  every  cidf,  in  lieu  of  the  tithe 
of  calves : — three  pence  for  ^ery  lamb  yeaned  or 
dropped  on  said  lands,  in  lieu  of  the  tithe  of  all 
lambs. 

The 
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The  evidence  offered  in  rapport  of  the  modoses^  ^  ^^6. 
Gonsiated  of  the  depositions  taken  in  an  old  cause  BaitTxa 
(j£  Parsons  and  others  ▼.  Prianlr,  instituted  Mi*  ^ 
chaehnas  Term,  2d  Armej  to  perpetuate  the  tes*  *^'^**^^^' 
timony  of  witnesses  for  the  establidiment  of  the 
moduses  of  sixpence  an  acre  for  ancient  meadow ; 
four  pence  for  lands  sowed  with  seed ;  one  shillii^ 
for  oidiards,  and  one  penny  for  ipor^ns;  &ar 
pence  for  every  cow  with  calf;  two  pence  for  every 
barren  cow  or  heifer,  in  lieu  of  milk ;  one  penny 
for  a  cock,  and  one  penny  for  a  ben,  in  Ueu  of 
eggs :  in  which  many  witnesses  (some  of  whom  car- 
ried  it  bac&  as  far  as  sixty-five  years^)  deposed  to 
the  money-payments  for  hay  and  grass,  and  re- 
fusal of  demands  made  by  the  receiver  of  tithes 
in  kind,,  and  that  an  action  had  been  brought,  in 
which  the  rector  had  failed.  The  witnesses  ex- 
amined on  the  part  of  the  defendant  aittempted  to 
prove,  that  the  use  of  clover  seed,  and  othar  arti«- 
ficial  grass  seed,  was  of  very  modem  introduction 
in  the  parish. 

The  defendant  next  produced  account  bodts  of 
Mr.  Browne,  (a  former  occupier)  headed  "  Small 
tithes  paid  to  Mr.  JSyre,**  (Dr.  £yre  succeeded 
Piv  Priaubp^  as  rector  in  17231)  in  which  were  put 
d^n  the  money*payments  now  si*  up,  aa  fw  ikt 
small  tithes  alleged  to  be  covered  by  them.  There 
were  also  produced  other  accounts  of  tithes  paid  to 
Dr.  Eyre^  in  the  same  way,  said  to  be  in  the  hand-» 
writim;  otBnmm,  and  of  Mr%  JmxUm,  who  suc- 
ceeded to  hsi  property,  and  of  2%om^  Beaumont, 
(the  father  of  the  present  defendant,)  by  whom  the 

estate 
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1816.       estate  was  at  that  time  possessed  (about  1743  ;)  at 
BxRTiis      ^^^  ^^^^  ^^  ^^^  ^^  which  latter  account,  were  re- 
V*         ee^ts  purporting  to  be  given  for  the  amount  of  the 
ZAUMOKT.  ,jj^^^^  jjy  j)j.^  JByre,  and  said  to  be  in  his  hand- 
writing.    Those  accounts  were   headed,    '^  Small 
"  tithes  accustomably  paid  and  due  to  the  Rot. 
"  Dr.  Eyre  for  the  year,  &c."  (from  1 743  to  1 775,) 
and  were  in  the  possession  of  the  present  defendant, 
and  now  produced  by  his  solicitor. 

i8i5'  When  these  receipts  ('flj  were  oflfered  as  evidence, 

%m  January,  i*  ^ss  objcctcd  to  them  on  the  part  of  the  plaintiff, 
that  there  should  be  proof  given  of  their  being 
of  the  hand-writing  of  Dr.  Eyre,  who  had  died 
so  recently  as  1775 ;  whereas  no  attempt  had  been 
made  to  prove  it,  either  by  direct  testimony,  or  by 
comparison  with  his  known  hand-writing  or  other- 
wise, as  had  becA  held  necessary  on  a  fonner 
occasion  in  this  Court,  which  had  been  the  mhject 

*  Exhibit  <<  F,"  one  of  the  receipte  to  which  the  objection 
was  taken,  and  on  which  the  Lord  Chief  ^Bartm  particularly 
commented)  was  in  these  words ;  ''  Small  tithes  accustomaUy 
**  paid  and  due  to  the  Rev.  Dr.  Ejjfre,  for  the  year  176(>,  are 
<<  as  follows,"  39  acres  of  meadow  grass,  at  6d.  per  acre« 
'♦  195. 6rf. ;  34*fleecei,  at  1 J  (f.  per  sheep,  4<;  3^. ;  a  calves, 
"  at  4  d.  per  calf,  8  if. ;  a  pigs,  one  of  seven,  due  th^gth  day, 
^'at  ir^pcrpig,  as;  cock,  11^.;  ordmrd,  1  .f . ;  gardfoi  1  dL ; 
"  iL  7  s*  7  A"  CTken  JoU&wed  a  similar  account  for  the  year 
1 767,  both  in  the  hand-toriting  of  Thomas  Beaumont^  making 
together  si.  Us.  9jrf.,  and  then  the  receipt,  said  to  be  in  the 
hfind-xvriting  of  Dr.Ejre.)  '*  April  14  1768.  Received  of 
*^  Thomas  Beaumontj  esq.  the  som  of  sL'  lis.  gd^  on 
*'  account  of  small  tithes  due  at  Michaelmas  last.  Received 
"by  me,  Rob.Eyrer 

of 
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of  much  discuflrion  (hj ;  and  that  being  produced 
by  Beaumont  (the  defendant)   it   did  not  come     b^^^jjj 
firom  the  person  to  whom  it  had  been  given,  and   ^    ^ 
was  not  therefore  found  in  the  proper  custody, 
there  being  no  privity  between  the  parties. 

On  the  other  hand  it  was  contended^  that  the 
age  of: the  receipts,  and  their  connection  with 
the  parties  and  subject-matter  of  the  present  dis- 
pute, gave  them  sufficient  authenticity  to  make 
them  evidence  in  this  cause. 

Thomson,  Chief  Baron.  (H(mng  read  the  re- 
ceipt  at  length.)  The  question  is,  whether  this 
paper,  which  on  the  face  of  it  contains  evidence 
of  money-payments  in  lieu  of  the  tithes  enumerated 
in  it,  is  admissible  to  show  that  a  Dr.  Eyre,  who 
was  dearly  at  the  time  rector,  and  had  been  so  for 
many  years  precedin^f,  and  had  received  ciistomafy 
payments,  (there  being  also  the  negative  evidence 
of  no  payment  of  tithes  in  kind  having  been  ever 
made,)  had  given  such  receipt,  and  thereby  ac- 
ktiowledged  such  payments. 

It  is  produced  by  Mr.  Gbver,  the  defendant's 
solicitor,  who  lives  in  Buckland^  and  he  says  that 
he  received  it  from  the  defendant,  for  the  purpose 
of  preparing  his  defence.  It  was  not  given  to  this 
Mr.  Beaumont^  but  to  another  person  of  the  same 
name,  and  who,  of  course,  occupied  lands  in  Buck' 
land,   for  none  but  an  occupier  could  have  ac- 

(b)  Manly  ^.  Curtiif  i  Price,  S95. 

quired 
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1818.      quired  such  ji  recdpt.    That  penoo  bebg  of  the 
-  ^  j^  '  fame  name  with  the  presesit  defend»it,  there  k 
V.    ,     naBonable  iiuGn^isee  that  they  were  00  ccMmeeted 
Bbaumokt.  3g  1;^  jj^jjg  tjjjj  tji^  piK^r  custody ;  and  reaaonaUe 
evidence  of  pn^r  custody  is  aU  that  can  b$  re- 
quired, and  is  sufficient. 

It  was  objeeted  also,  that  <he  hand-imting  has 
not  been  proved;  but  I  do  not  think  that  any  such 
;^xiof  WHS  neoesssry  to  ertaUifih  adoeumoit  of  this 
sort,  at  such  a  distanoe  of  time,  any  more  thfin  it 
would  have  been  necessary  to  prove  a  deed  of  the 
.saine  date* 

.  It  is  siqqposed  that  we  had  decided  this  point 
otherwise,  in  another  case  on  a  former  day, 
(Mcmly  V.  Curtis.  J  That  is  not  so.  The  cases 
are  veoy  different.  Here  the  receipt  was  not  ^ven 
by  an  agent  of  the  vicar,  nor  to  a  person  vnconnaqted 
with  the  defendant,  in  whose  custody  it  is  foiwd. 
There  was  no  proof  in  the  case  wiich  has  been 
alluded  to,  that  Smith  was  agantof  the  purty  vi^me 
receipt  it  purported  to  be,  or  that  he  was  not  alive; 
and  there  were  other  objections  to  that  paper  which 
I  thoi^ht  very  material.  In  the  present  .$as^,  I 
think  this  receipt  is  admissible. 

Gaaham,  Baron.  The  questjon  is,  whethfr  tfeue 
proof  of  hand'^wzati^  in  the  sjg^tiire  of  a  reoeipt 
can-be  disused  with;  and  I  think  it  clemr,  ti^t  in 
this  case  it  may.  There  is  ojaly  this  slight  cincm- 
stance  against  it,  that  it  comes  from  a  Beaumantf 
who  is  not  the  ifefendntt;  but  there  can  be  but 

little 
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Uttte  doidit  dut  tlitt  Beaumaa  ma  tiie  father  ef      181& 
tlieprefeot,  «nd  thut  he  came  by  tiiis  ptper  in  tiie     bxrtis 
courfte  of  raccession  to  thoee  rights  which  his  hthtr         v. 
once  had.    I  certainl  j  do  not  recdlect  a  case  whew  B*aumont. 
the  proof  of  hand-writing  of  a  rector  to  his  receipts 
has  ever  been  dispensed  witii:  but  it  nrast  often 
ha{^n  that  receipts  go  back  beyond  the  memory 
of  living  witnesses ;  and  there  is  an  instance,  I  thinks 
f^  a  receipt  admitted  by  lAod' Hardmicke,  which 
was  seventy^^fiNir  yean  old;  and  if  seventy-four  years 
eouldmake  it  evidenoe,  a  nuicfa  less  time  n^ghtdo 
so.     It  may  be  put,  as  my  Lard  Chitf  Boron  has 
put  it,  on  the  footing  of  a  deed. 

As  to  the  case  of  the  other  day,  whidi  has  been 
alluded  to»  there  ^ery  circumstance  whidi  could 
opaale  %^  tender  the  rec^it  admisable  was  wiuit- 
ing.    I  therefbre  perfectly  concur. 

W00O5  Baron.  I  am  luqqpy  to  concur  in  what 
has  been  already  said  by  the  restof  the  Court.  31ie 
case  which  was  before  us  the  other  day  certainly 
differed  very  mMerially  from  the  present ;  ajbrtkri^ 
tbereSfore^  I  think  the  receipt  which  has  been  now 
produced  is  admissible  evidence,  having  thought 
that  that  was  so.  Here  Dr.  Eyre  is  fNroved  to  be 
the  rector,  and  entitled  to  the  tithes  expressed  to 
be  received  from  Beaumont^  a  predecessor  of  the  de- 
fendant. Now  who  should  have  the  custody  of  this 
receipt  but  the  present  defendant?  Can  we  suppose 
that  a  Beaumont  of  Buckland  could  be  otherwise 
than  interested  in  it  ?  Such  teeeipts  are  the  title 
deeds  ofmodus^  and  areahnostthe  only  evidence 

which 
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1816".       which  it  is  capable  of.     I  might  say,  that  title  deeds 
Bbrtie     are  hardly  so  strong,  for  it  might  perhaps  be  olgected 
^^^         to  them,  that  they  are  res  inter  alios  acta.     I  am 
'  of  opinion,  that  this  is  clearly  evidence. 

Richards,  Baron,  of  th6  same  opinion. 

The  evidence  was  therefore  received. 

Mttchparol  evidence  was  then  given  of  the  money- 
payments,  and  of  no  tithe  in  kind  ever  having  been 
paid,  to  the  knowledge  or  belief  of  the  witnesses,  for 
articles  which  the  moduses  were  stated  to  cover. 

One  witness  (George  SmaUpiecey  a  surveyor^) 
.  deposed,  that  he  had  made  an  estimate  of  all  the 
tithes,  by  the  direction  of  the  plaintiff,  with  a  view 
to  a  composition  between  him  and  the  occupiers; 
and  that  he  had  made  such  valuation  with  reference 
to  the  money-payments,  as  stated  in  the  moduses ; 
and  that,  had  not  those  money-payments  existed,  he 
should  have  valued  the  tithes  at  a  much  larger  sum. 

To  this  evidence  it  was  also  objected,  that  it  had 
not  been  proved  that  the  witness  had  been  directed 
by  the  plaintiff  so  to  estimate  the  tithes  according 
to  the  money-payments. 

Thomson,  Chief  Baron.  The  object  of  this 
evidence  is  to  establish  the  modus,  and  it  cannot  be 
offered  with  any  other  vi^.  To  be  admitted  as 
against  the  plaintiff,  therefore,  as  evidence  of  his 
having  acknowledged  the  money-payments,  those 
payments  should  be  proved  to  have  been  cominuni- 

^  cated 


£»I«T£R  T£RM»  56  GEO.  III.  3II 

eated  to  him  by  the  witness,  as  the  criterion  of  his  ^^^6. 

Taluation,  on  which  ground  alone  can  it  affect* the  Bjht.,e 

]rfaintiff ;  but  that  not  having  been  shown,  the  evi-  v. 

dence  cannot  be  received  for  that  purpose.  Beaumont. 

Graham,  Baron.  Although  it  is  clear  that  the 
plaintiff  gave  the  witness  directions  to  make  a  va- 
luation of  the  tithes,  it  does  not  ^pear  that  he 
directed  it  to  be  made  with  reference  to  the  money- 
payments  ;  and  therefore  the  fact  cannot  be  used  to 
afl^  the  plaintiff. 

Wood,  Baron.  Perhaps  I  do  not  substantially 
differ  in  opinion.  There  are  two  questions  here, 
1st.  whether  the  evidence  oflfered  is  admissible;, 
and  2dly,  what  effect  it  may  be  permitted  to 
have,  if  admitted.  If  put  as  bringing  it  home  to 
the  rector,  or  adopting  the  payments,  I  think  it  can- 
not have  that  effect,  but  still  it  is  admissible  as 
evidence. 

Richards,  Baron.  It  is  undoubtedly  very  im- 
portant to  lay  down  distinct  rules  on  the  admissi- 
bility of  evidence  ;  but  I  am  clearly  of  opinion  that 
these  depositions  are  not  evidence. 

Rejected. 

Thomson,  Chief  Baron^  this  day  delivered  the      is(&  M^y. 
judgment  of  the  Court. — (T3^aving  stated  tlie  objects 
qfthe  suitt  and  the  various  moduses  insisted  or  in  the 
defence.  J-^The  question  is,  what  proof  has  been 
furnished  of  the  several*  moduses ;  and  certainly  the 

VOL.  II.  z  depositions, 
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^^'^' ,  depositions^  in  the  suit  of  Parsom  v.  Priaulx^  sure 

BxRTiE     sufficiently  strong  as  to  the  existence  of  the  modus 
^*         for  hay  and  grass,  which  appears  to  have  been  then^ 
*  ZA  now,  the  principal  object  of  the  suit,  or  at  least 
the  circumstances  under  which  that  hay  was  made. 
That  evidence  is  clear  and  distinct  as  to  the  pay- 
ment of  the  moduses  for  the  hay,  according  to  the 
different  quality,  and  no  objection  has  been  made 
to  them  as  laid ;  for  though  the  improvement  of 
coltivatiod  x£  hay,  by  the  introduction  of  many  arti* 
fioial  grasses,  may  be  modem,  yet  there  were  at  that 
time  indigenous  grasses  and  seeds,  such  as  clover  and 
some  othops,  which  most  probably  were  used  in  the 
stme  manner  to  improve  the  hay.    But  the  rector 
may  try  that  modus  if  he  desires  it.     The  next  are» 
one  shilling  for  orchard,  and  <me  penny  for  garden  ; 
then  four  pence  for  every  cow»  in  lieu  of  tithe 
milk.     There  is  besides,  four  pence  for  every  calf, 
laid  as  a  distinct  modus,  although,  in  the  former 
auit,  the  moduses  pleaded  were  four  pence  for  every 
oow  with  calf,  and  two  pence  for  every  barren  cow 
or  heifer,  in  lieu  of  milk ;  so  that  in  the  present 
suit  the  defendant  goes  further ;  and.  as  tbs  main 
evidence  for  the  defendant  is  the  depositions  in  the 
former  suit,  the  question  will  be,  whether  there  is 
evidence  to  support  those  two  sums  of  four  pence. 
Some  of  the  moduses  in  that  defence  sw  dil^nt 
from  those  now  set  np.    There  is  no  mention  made 
among  those  pf  cow  as  distinct  from  calf ;  nor  is  there 
any  such  tithe  noticed  in  the  accounts,  which  have 
also  furnished  the  defendant  with  some  of  his  princi- 
pal evidence.  The  customary  payment  for  p^  is  also 
.  ^  noticed^ 
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noticed,  for  the  first  time,  in  those  accounts,  to  which  >8i6. 
Dr.  Eyre  has  given  eflFect  hy  signing  them. — (His  b^r^ib 
Lordship  went  nunutebf  through  the  ea^hilnts,  be-  v. 
ginning  m  1768,  and  ending  in  1774,  andparticU'  Bi5aumoot. 
larh/  ktter.Fj  which  is^  transcribed  in  the  note.J — 
Then  there  is  general  negative  evidence  of  non- 
payment of  tithes  in  kind  to  Dr.  JJyre,  dming  the 
whole  of  his  incumbency.  In  the  former  suits  of 
Priaulx.  v.  Lttcas^  and  the  cross-bill  (Sir  John 
Parsons  Y.  PriaulSj)  no  modus  for  tithe  of  lambs 
or  pigs  is  set  up,  and  the  evidence  of  those  payments 
depends  entirdy  on  the  atccounts  between  the  de- 
fendant's predecessors  and  Dr.  JSyre,  and  those  say 
nothing  of  a  modus  for  milk.  The  defendant,  too, 
has  divided  the  modus  for  milk  and  for  calf  into  two 
aums,  so  that  it  is  not  stated  as  proved  by  the  depo- 
sitions in  the  old  cause  ;  therefore,  on  some  future 
occasion,  he  must  lay  his  defence  more  according  to 
the  truth.  At  present  we  cannot  direct  an  issue  on  ' 
the  modus  fbr  milk.  With  respect  to  the  three  p^ce 
for  tithe  of  lamb,  we  are  also  under  some  difficulty 
ifith  respect  to  the  fact,  for  there  is  no  evidence 
^ven  of  that  payment,  except  what  is  to  be  col- 
lected from  the  accounts  which  have  admitted  it. 
That  modus  is  certainly  not  set  up  in  the  ancient 
cause,  and  one  would  think  that  the  parish,  in  a 
suit  to  establish  their  rights,  would  have  taken  noti<^ 
'4rfall  existing  moduses ;  but  that  is  matter  of  observa- 
tion on  the  evidence.  The  amount  of  the  modus 
for  tithe  of  lambs  is  said  to  be  rank,  and  that  ob- 
jection has  been  taken  at  the  bar }  and  certainly  the 
Court  would  have  had  great  difficulty  on  that  point, 

35  2        ,  after 
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1816.  ^  ^er  the  opinion  given  by  the  Lord  Chancellor  ill 
3sRTiE     the  case  of  Bishop  v.  Chichester  (cX  having  the 
case  of  Giffard  v.  Webb  (d)  before  him,  but  for  a 
subsequent  determination  of  this  Court,  in  the  case 
of  A$kew  V.  Gr^enAow  *,   where  an  issue  was 

directed 


JBeaumont. 


1806. 


{c)  4  Gw.  1 320.      [d)  4  Br.  P,  C.  2 1 3 ;  and  a  Gw»  708. 

*  In  ExcUEQUfiR  Tbbm. — 46  Geo.  III. 
JLAeoi  V.  Greenhcfto.    (Decree  and  Posted) 
CunUferlaniLr^ynkereas  by  a  decree  made  on  the  hearing  of 


7tk  July. 
Modus  of  I  J.         

^hcre^hc*™  '  *^  cause,  bearing  date  15th  May  1805,  it  i^aa  ordered  and 
decreed  by  the  Court,  that  the  plaintiff  should  forthwith  pro- 
ceed to  a  trial  at  Law  on  the  following  issue  ;  to  wit,  whether 
there  was  not  then  and  from  time 'immemorial  had  not  been 
paid  and  payable  to  the  rector  of  the  parish  of  Greystockf  in 
the  county  of  Cumberland^  for  the  time  being,  yearly  and  every 
year,  for  and  in  lieu  of  the  tithe  of  lambs,  the  several  modosea 
or  customary  payments  following,  except  as  to  two  houses, 
one  called  Harrisons  tenement,  the  other  called  ThrMeld 
Hall ;  viz.  one  penny  for  each  lamb,  when  tlie  number  did 
not  exceed  four ;  one  shilling  where  the  number  did  not  ex- 
ceed five;  one  shilling  and  eight  pence,  where  the  number 
did  not  exceed  six ;  one  shilling  and  nine  pence,  where  tlie 
number  did  not  exceed  seven ;  one  shilling  and  ten  pence, 
where  the  number  did  not  exceed  eight;  one  shilling  and 

is,  I  Id.  where  eleven  pence,  where  the  number  did  not  exceed  nine  ;  andl 

the  nximber      ^^q  shillings,  where  the  number  did  not  exceed  ten, 
did  not  exceed  ^ 

where  'he  *^  That  such  issue  should  be  tried  on  a  feigned  action,  to  be 
number  did  brought  in  the  Office  of  Pleas  in  this  Court  by  said  plaintTfF 
^^^•IT^d^^  against  said  defendant,  to  be  tried  at  the  next  assizes  ftr 
rank,  and  sent  Cumberland;  that  the  said  defendant  was  forthwith  to  appear 
to  an  issue. .  and  name  an  attorney  in  the  said  Office  of  Pleas,  accept  decla- 
Summary  of  ^^^^^^>  ^"^  P^^*^^  ^  "^^®  therein,  so  as  the  same  might  be 
the  usual  pro*  "tried  as  directed;' at  which  trial,  the  depositions  of  such  of 
ccedings,  on  tlie 

the  direction  . 

of  issues  out  of  tfaisCourti  to  be  tried  at  Law,iuui  on  the  return  of  the  pbstea. 


where  the 
number  did 
not  exceed 
four;   I  J. 
where  the 
number  did 
not  exceed 
iivei  li.  8tf/. 
where  the 
number  did 
not  exceed 
six;  IS,  gJ, 
where  the 
number  did 
not  exceed 
seven  j  i  /• 
lOtf/.  where 
the  number 
did  not  ex- 
ceed eight; 
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directed  to  trya  modus  of  threepence  for  a  lamb  j  and       ^^J^-    , 
that  direction  was  affirmed  on  rehearing;    The  issue      Bertie 
was  afterwards  tried  before  Sutton^  Baron,  who  left         *• 
it  to  the  jury  on  the  question  of  rankness,  and  they, 
without  much  hesitation,  found  against  the  modus. 
A  motion  was  afterwards  made  for  a  new  trial,  which 
was  refused,  and  a  decree  was  pronounced  for  tithes 
in  kind.  As  to  the  actual  fact  in  that  case,  there  was 
strong  evidence  made  in  &vour  of  the  modus,  both  by 
living  witnesses,,  and  by  the  terriers,  sighed  by  the 
rector,,  from  1749  ^  1773»  wbeoein  that  mode  of  ^ 
tithing  Iamb  had  been  admitted  as  here,  yet  the 
Court  thought  it  right  to  send  it  to  trial ;  and  we 
now  think  that  that  will  be  right  in  the  present  case. 
The  modus  for  pigs  also  depends  on  the  entry  in  the 

rector's 


the  witnesses  taken  in  this  cause,  as  should  be  dead  or  unable 
to  travel  to  the  assizes,  should  be  read  in  evidence  on  behalf 
of  the  said  parties,  and  the  judge,  before  whom  the  said  trial 
should  be  had,  was  at  liberty  to  endorse  the  postea,  as  to  any 
special  matter  that  might  arise  on  the  said  issue,  as  he  should 
think  proper. 

And  it  was  further  ordered,  that  it  should  be  referred  to 
the  Deputy  Remembrancer  to  settle  the  issue,  in  case  the 
parties  should  difier  about  the  same  ;  and,  for  that  purpose, 
all  deeds,  books,  papers  and  writings,  in  the  custody  or  power 
of  tlie  said^parties,  to  be  produced  before  the  Depu^  Remem" 
.brancer,  (on  oath,  if  required,)  and  the  same  to  be  produced 
on  the  trial  of  the  said  issue,  of  which  notice  should  be  given, 
l^e  cause  to  be  continued,  in  the  paper  of  causes  till  the  re- 
turn of  the  postea,  until  which  time  all  further  directions  to 
be  reserved.  . 


23 


And 
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i8i6*    ^  rector's  books,  and  non-[^ayment  of  such  tithes  in 

Bertie     kind.     Now  every  seventh  pig  on  the  ninth  day, 

V-         would  exclude  the  tithe  of  pigs,  if  under  that  num- 

'  ber;  and  again,  of  those  above  seven,  if  the  number 

were  under  fourteen :  and  therefore  we  have  had 

some  doubt,  whether  we  should  do  right  to  send  such 

a  modus  to  an  issue.     It  is  also  one  of  those  not 

insisted  on  in  the  suit  in  1703. 

As  to  the  articles  not  covered  by  the  moduses, 
there  must  be  a  decree  f(Mr  the  plaintiff,  and  for 
milk.     As  to  all  the  other  moduses,  there  must  be- 

issues. 

And  reciting  that  the  parties  havmg  proceeded  to  8uch  trial 
in  pursuance  of  the  decree^  and  that  the  jury  had  found  a 
verdict  against  the  moduses  stated  in  the  issue,  and  that  an 
order  which  had  been  obtained  for  a  new  trial  had  been  dis- 
charged ;  on  the*  cause  cmning  on  for  further  directions,  the 
said  decree  and  postea  having  been  opened,  and  counsel  heard^ 
it  was  ordered,  that  it  be  referred  to  the  Deputy  Remem- 
bmncer,  to  take  an  account  of  what  was  due  to  Uie  plaintV 
from  the  defendant  for  tithes,  since  iti  January  1 800 ;  to  make 
to  each  party  all  reasonable  allowances  in  takbg  the  account  { 
defendant  to  be  examined  on  interrogatories,  toudiing  the 
truth  of  such  account,  and  the  Deputy  Remembrancer  to  be 
armed  with  a  commission  for  that  purpose,  and  one  or  more 
commissioners  to  issue  into  the  country  for  the  eiaipination 
of  witnesses,  in  aid  of  the  account ;  the  Deputy  Remembrancer 
to  make  his  report,  and  the  cause  to  be  continued  till  the 
coming  in  of  that  report ;  till  which  time  the  consideration  of 
tiie  costs  in  Equity  to  be  reserved,  and  the  deputy  remem- 
brancer to  tax  the  plaintiff  his  costs  at  Law,  to  be  paid  by  the 
^defendant ;  all  papers,  &c.  to  be  produced,  &c.  as  before  di- 
rected, on  the  trial  of  the  issue.  YiAq  Bedford  y.  Samhdl^ 
3  Gw,  1058*— P^*ev,2)<mjBii|g:,  ib.  ii66.~^Ttiodls  r.  Jrdbjf, 
ib/ii92» 
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issues.     The  costs  must  be  allowed  for  all  the  tithes  i^^^- 

recovered  ^  and  as  &r  as  they  relate  to  the  moduses  Bxatik 
to  be  tried,  they  must  wait  the  event  of  the  issues,         v. 

as  matter  for  our  consideration  when  the  cause  eomes  "^^^°'*^* 
on  for  further  directions. 


The  Kin©  v.  Henry  Ellis  St.  John^ 
(^Demurrer) 
On  a  Writ  of  Extent  against  H^  B^ Deane^  esq.         ^g^g; 


UN  this  writ  of  extent,  tested  the  5th  January  D.byarticicf, 
1815,  returnable  3d  February  1813,  reciting  that  wconiidera. 

tion  or  ills  in* 

H.  Boyle  J^eane^  and  certain  other  persons  his  tended  mar- 
sureties,  were  indebted  to  the  Crown  by  bond,  dated  SS^m^jJislf 
^^^Sejpkmherm  the  48th  Geo.  Ill,  in  29,000/.,  covenant!  to 
and  also,  in  other  sums  by  other  bonds  of  subscr  lands,  to  be 
quent  dates,  an  inquisition  was  taken  at  Readings  w^th^aofrtain 
whereby  it  was  found  that  the  said  H.  B  Deane^  sum  of  money, 

on  the  24th  May  1812,  was  seised  in  his  demesne^  strict  settle- 
ment.) In 
1808  he  enters  into  bonds  to  the  Crown.  In  1812  he  purchases  lands  (generally) 
in  fee,  and  a  mortgaee  terra  is  assigned  to  a  trustee  to  attend  the  inheritance,  and 
the  estate  is  then  settled  (in  strict  settlement)  to  the  uses  declared  by  the  said  arti- 
des,  vnder  trhicb  Z>.  himself  takes  only  a  life-interest.  HiU,  that  the  term  does  not 
protect  the  inheritance  of  the  fee  agauist  the  Crovin*s  debt  due  from  J.  on  the 
bondSf  the  settlement  beine  Toluntary,  and  the  particiihu'csditt  not  being  specifi- 
cally bound  by  the  deed  01  1796. 

z  4  as 
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1816.       as  af  fee,  of  and  in  certain  messuages  and  premiseK 

The  Kino    ^^  ^^e  parish  of  Hurst  in  the  county  of  Berks, 

«•         which  were  conveyed  to  him  and  his  heirs  abso- 

ST.ioHir.    lut^^y*  ^7  ^^^^  ^^^  release  of  the  13th  and  14th 

May  1 8 1 2 ;  the  release  made  between  Thomas  Smithy 

1st  part;  Joseph  Halt,  and  Paul  Holton^  2d  part; 

Mary  Cowderot/s  3d  part ;  John  Barfield  of  the 

4th  part ;  said  H.  B.  Deane^  5th  part ;  and  Henry 

E.  St.  John  of  the  6th  part.     And  it  was  further 

found,  that  the  said  H.  B.  Deane  continued  and 

was  in  possession  on  the  5th  January  1815. 

St.  John  pleaded,  that  before  the  .teste  and  is* 
suing  of  the  said  extent,  and  before  the  said  H.  B. 
Deane  had  any  thing  in  the  several  hereditaments 
and  premises  in  the  plea  after-mentioned  \  to  wit» 
on  the  22d  February  1 800,  one  WiUiam  Cowderqy 
Whitfield  was  seised  in  his  demesne,  as  of  fee,  in 
the  several  messuages,  tenements,  hereditaments, 
and  premises,  in  the  said  inquisition  particularly 
described,  and  therein  mentioned  to  have  been  con- 
veyed to  the  said  H.  B.  Deane  and  his  heirs  ab- 
solutely, by  indentures  of  lease  and  release  of  the 
1 3th  and  i^\h>May  1812,  parcel,  &c. ;  and  that  said 
Whitfield  being  so  seised  thereof,  did  afterwards, 
on  said  22d  February^  by  indenture,  demise  to 
Daniel  Headland^  his  executors,  administrators 
and  assigns,  said  premises  for  the  term  of  one 
thousand  years ;  by  virtue  of  which  demise,  said 
Headland  entered  23d  Fehruaryy  and  being  so 
possessed,  died  intestate  on  1st  March  1804,  and 
administration  was  granted  to  Jane  Headland. 
That  afterwards,  on  25th  March^  by  arcertain  other 

indenture^ 
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indenture,  between  Francis  Lackey  of  the  ist  part,  .     ^8'^- 
said  Jane  Headland  of  sd  part,  said  Wtutfield  of   The  King 
3d  part,    Thomas  Smith  of  4th  part,   and  John       „^- 
Barfield  of  the  5th  part,  said  Jane  Headland  did    St.  Johk. 
assign  said  premises  to  said  John  Barfield^  for  the 
reddue  of  the  said  term,  upon  trust,  for  securing  to 
Thomas  Smith  a  sum  of  money  and  interest,  and 
subject  thereto,  in  trust,  to  attend  the  inheritance, 
and  to  protect  the  premises  from  mesne  incum- 
brances.    That  afterwards,  on   14th  May  1812, 
by  indenture  between  said  Thomas  Smithy  1st  part; 
Joel  Halt  and  Paul  Holton  of  2d  part ;   Mary 
Cowderoy^  singly  woman,  of  the  3d  part ;  said  John 
Banrfield  of  the  4th  part ;  said  H.  B.  Deanc  of 
the  5th  part ;  and  said  Henry  EUis  St.  John  of 
the  6th  part,  the  said  John  Barfield  did  assign, 
transfer  and  set  over  unto  the  said  Henry  E.  Sti 
John^    his  executors,  administrators  and  assigns, 
the  said  messuages,  tenements,  &c*  to  hold  the  same 
unto  the  said  H.  E.  St.  John^  &c.  from  thence* 
forth,  during  all  the  rest,  residue  and  remainder  of 
the   said  term  then  to  come,  &c.  in  trust,  never- 
theless, for  the  said  H.  B.  Deane^  his  heirs  and  as- 
signs, and  to  be  assigned  and  disposed  of  as  he  or 
they  should  direct  or  appoint ;   and  in  the  mean 
time  to  attend,  wait  upon,  and  go  along  with  the 
freehold  and  inheritance  of  the  said  premises,  to 
bfor,  dower,  and  protect  and  defaid  the  said  here* 
ditaments  from  mesne  incumbrances  subsequent  to 
the  creation  of  the  said  term.    By  virtue  whereof^ 
the  said  H.  E.  St.  John  on,  &c.  entered,  &c.  and 
was,  and  continually  from  thence  hitherto  hath 
been,  until  the  taking  and  seizing  thereof  by  the  said 

sheriff. 
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^  ^^^^'  ,  sheriff,  lawfully  thereof  poflsessed.  And  thesaiii 
The  King  t^.  E.  St  John  being  so  possessed,  and  the  said 
^*  H.  B.  Deane  being  so  seised  thereof,  as  in  the 
St.  John.  ^^^  inquisition  mentioned,  afterwards  on  the  agtfa 
June  i8(2^  ,said  H.  B.  Deane  did,  by  indentutie 
of  bargain  and  sale,  for  the  consideinlions  thexmi 
mentioned,  bargain  and  seKsaidpi^emises,  &e.  onto 
George  Deane  and  John  Mayy  to  hold  the  same 
to  them  and  their  assigns  from,  &e.  fbr  Qno'^x^Kde 
year,  by  yirtue  whereof^  and  by  force  of  theatatute, 
&e. ;  and  afterwards  (cm  30th  Jtine)the«aid  CStor^ 
Deane  and  John  May  being  so  thereof  possessed, 
by  a  eertain  other  indentare  made  between  aaid 
H.  B.  Deane  of  the  first  part ;  Lucy  Demie^ 
widow  and  relict  of  Henry  Deane^  d^cwaedf  and 
the  said  H.  B.  Deane^  mA  EUxabelth  hia  wife, 
then  late  Elizabeth  ^tom,  spmster,  of  2d  part; 
George  Deane  and  John  May^  3d  part)  and 
Ralph  Deane^  and  said  H.  E^  St.  John  of  the  4^1 
part,  said  H.  B»  Deaneheing  so  seised  as  af<»ie* 
said,  for  the  considerations  therein  mentioned,  did 
grant  and  confirm  imto  said  George  Deane  Md 
John  May 9  and  their  heirs,  the  said  several  mes- 
su^es,  &c.  to  hold  toth^s,  their  heirs  and  aasigns, 
for  ever,  to  the  intent  that  the  same  m^ht  be 
settled  to  the  several  uses,  and  tipon  the  several 
trusts,  and  under  and  subject  to  the  serrepd  powers, 
mentioned,  expressed,  and  directed  to  be  declared, 
in  and  by  a  eertain  indenture  of  settlement,  bearing 
date  the  2d  day  of  September  in  the  year  1796,  or 
as  near  thereto  as  the  death  of  the  parties^,  the 
change  of  interests,  and  other  intervening  circum- 
stances, would  admit.  And  it  was  by  the  said  in- 
denture 
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denture  ofreleasefurllierwkiiessed,  and  tliereby  00^       1816. 
renantedy  declared  and  agreed  between  all  the  said    0^^  i^^ , 
parties  thereto^  and  the  said  H.  B.  Deane  did  diere-         v. 
bjr  direct  and  appoint  that  the  said  H*  E.  St.  John^    „  J^V  ^* 
and  his  executors  and  administrators,  should  thence- 
forth stand  seised,  and  be  possessed  of  the  said 
term  of  one  thousand  years,  In  tinst  for  the  said 
George  Deane  and  John  Matf,   their  heirs  and 
assigns,  to  attend,  &c.  and  to  pr^enre,  ftc.     And 
said  H.  E.  St.  John  further  saith,  that  the  said 
sevend  uses  and  trusts  mentioned,  expressed,  and 
declared  <  in  and  by  the  said  indenture  of  settle- 
ment,   bemring  date    ad  September   1796,    and 
mentioned  and  leferred  to  aa  aforesaid  in  said  in- 
dentureif  of  30th  June  1812,  were  lui  followli;  that 
is  to  say,  To  the  use  of  said  Henry  Deane  and 
his  assigns^  for  life .( without  waste ;)  remainder  to 
the  use  ef  the  said  Lucy  Deane  his  Wife;  and  her 
assigns,  ^  for  life  $   remainder  to  the  use  of  the  ^Aid 
H.  B.  Deane  and  his  assigns,  for  life,  (without 
waste  0  reaiainder  to  the  uae  of  th^  said  EKzdieth 
Wyham  and  her  assigns,  for  life ;  with  remainder 
to  the  us»  of  the  said  Gewge  Deane  and  John 
May  J  and  their  heirs,  during  the  natural  lives  of 
the  said  H.  Deane^  Lucy  his  wife.  It.  B.  Deane, 
and  EUzabeth  Wybom,  and  the  life  of  the  longest 
liver  of  them.  Upon  trust,  to  preserve,  &c.  but  never*^ 
theless  to  permit  and  suffer  the  said  tenant  for  life 
to  receive  and  take  the  rents  4Uid  profits  of  thft 
messuages,  lands,  tenements;  and  hereditaments,  to 

be  purchased  with  a  certain  sum  of /.,  and 

immediately  after  the  decease  of  the  survivor  of 

them,  to  the  use  of  and  in  trust  for  the  child,  if  only 

'       one. 
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igj^^  one,  or  if  more  than  one,  then  all  and  every,  or 
The  King  (exclusive  of  the  other  or  others  of  them)  any  one 
^-  or  more  of  the  children  of  the  ^id  H.  B.  DeanCy. 
St^John.  pn  the  body  of  the  said  Elizabeth  lawfully  to  be 
begotten,  or  the  issue  of  all  or  any  of  such  chdd  or 
children  ta  be  bom  in  the  life-tune  of  the  said 
H.  B.  Deane  and  Elizabeth  Wyhortij  with  suck 
limitations,  over  and  upon  such  contingencies,  and 
subject  to  such  conditions  and  restrictions,  as  the 
said  H.  B.  Deane  and  Elizabeth  Wybom  Jointly, 
during  their  lives,  by  any  de$d  or  instrument  in 
writing,  to  be  executed  in  presence  of  two  credible 
witnesses,  dhould  absolutely,  and  without  power  of 
i*evocation  and  new  appointment,  to  be  as  theieia 
mentioned,  jointly  direct,  limit  or  appoint;  mA 
in  default  of  such  direction,  limitation  and  appoint 
ment,  and  subject  thereto,  and  as.  to  such  part  or 
parts  of  said  messuages,  &c.  to  be  purchased  with 

the  sum  of /.  therein  mentioned,  and  also 

of  the  estate  and  interest  theiein,  to  which  such 
joint  direction  or  appointment  should  not  extend, 
then  as  the  furvivor  of  them  the  said  H*  B.  Deane 
and  Eizabeth  Wybwnt  notwidistanding  her  co* 
verture  by  any  future  husband,  by  any  deed  or 
instrument  in  writing,  executed  in  the.  presence  of 
two  credible  witnesses,  (m:  by  hia  or  her  last  wiU 
and  testament,  signed  and  published  in  the  pcesence 
of  threcf  credd}le  witnesses,  should  direct,  limit,  or 
appoint ;  and  in  default  of  such  direction,  limita- 
tion^ or  appointment,  to  the  use  of  the  first  son  of 
tlie  said  H*  B.  Deane,  on  the  body  of  the  said 
Elizabeth  Wybom  lawfully  to  be  b^otten,.and 
the  heu^  male  of  the  body  of  such  first  son  lawfully 

issuing, 
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issuiilg,  with  remainder  to  the  use  of  the  second,  ,  ^^^^- 
third,  fourth,  and  fifth,  and  all  and  everjL  other  son  The  Kino 
and  sons  of  the  said  H.  B.  Deane,  on  the  body  of  ^ 
the  said  Elizabeth  Wybom  to  be  lawfully  begotten,  St.  ioKN. 
severally,  successively,  and  in  remainder,  one  after 
the  other,  as  they  respectively  should  be  in  seniority 
of  age  and  priority  of  birth,  and  the  heirs  male  of 
such  sons  lawfully  issuing,  with  reifiainder  to  the 
use  of  the  daughter,  if  only  one,  and  if  mo^e  than 
one,  then  all  and  every  the  daughters  of 'the  said 
H.  B.  DeanCj  on  the  body  of  the  said  Elizabeth 
Wj/hom  to  be  lawfully  begotten,  share  and  share  • 
alike,  as  tenants  in  common,  with  benefit  of  sur- 
vivorship in  manner  therein  mentioned,  with  re- 
mainder to  the' use  of  the  sdd  H.  B.'Deane^  his 
heirs  and  assigns  for  ever.  And  the  said  H.  E. 
St.  John  further  saith,  that  after  the  making  of 
the  said  indenture,  bearing  date  30th  June  1812, 
the  said  H.  B.  Deane  and  Elizabeth  Wyhom 
intermarried,  and  the  said  H.  Deane  and  Lucy 
Jiis  wife  respectively  died,  to  wit,  on  the  ad  day 
of  September  1796,  at  Westminster  aforesaid; 
and  that  before  and  at  the  time  of  the  issuing  and 
teste  of  the  said  writ  of  extent,  the  said  H.  Ellis 
St.  John  was,  and  from  thence  until  the  issuing 
thereof,  hath  been  possessed  of,  and  still  is  entitled 
to  the  said  several  messuages,  &c.  for  the  residue 
and  remainder  of  the  said  yet  unexpired  term  of 
one  thousand  years  therein,  in  trust  for  the  said 
George  Deane  and  John  May^  their  heirs  and 
assigns,  to  attend,  &c.  in  order  to  preserve',  &c. ; 
and  this  the  said  H*.  E.  St.  John  is  ready  to  verify: 
Wherefore  he  pray^  judgment^  and  that  the  hands 

of 
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^^^^       of  our  said  Lord  the  King  be  amoved  from  the 
Tha  King    possession  of  said  messuages^  &c.  whereof,  &c. 

St»  JoHir.       Demurrer  and  joinder. 

Nolan,  in  support  of  the  demurrer,  stated  the 
question  to  be,  shortly,  whether  the  trustee  of  the 
term  asagned  to  attend  the  inheritance,  is  entitled 
to  set  it  up  as  an  available  claim  against  the  Crown, 
and  thisreby  protect  the  inheritance  of  the  Crown 
debtor's  estates  from  the  Crdwn's  debt;  and  sub- 
mitted, that  whether  it  were  a  legal  or  trust  estate, 
it  would  be  affected  by  a  debt  due  to  the  Crown. 

He  admitted  that  if  the  King's  debtor,  possessed 
of  a  term  of  years  of  any  chattel,  real  or  personal) 
should  dispose  of  it  to  another,  b(ma  Jide  for  a 
valuable  consideration,  the  sale  would  bind  the 
King,  on  the  authority  of  Fleetwood^  n  case  {e). 

But  he  submitted,  that  it  could  not  be  the  effect 
of  the  conveyance  of  the  term  to  the  uses  of  the 
settlement  of  1796,  that  it  should  operate  to 
protect  the  inheritance  against  the  debt  due  to 
the  Crown;  and  he  cited  Ford  and  Sheldon*^ 
case  (fX  where  it  is  held,  that  "  ii^  an  account- 
'*  ant  to  the  King  purchase  lands  in  £he  names 
"  of  others,  the  King  shall  seize  those  lands 
^'  for  money  due  unto  him  ;**  and  also  Sir 
Edward  Cokeys  case  (g),  which  was  this :    Sir 

CeJSCo.iyu  {/JiaCo.  a. 

Cg)  Oodboh's  Reports,  iSg, 

Christopher 
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Christopher  Hatton^  whilst  entitled  by  grtnt  of       ^Bi6. 
Queen  JE^Uzabethj  to  the  reversion  of  the  office  of   j^^  ili^q, 

remembrancer  and  collector  of   the  first  fruits,         «• 

HE 
being  seised  in  fee  of  divers  manors,  land^  &c.    ^^  }^„^^ 

coTenanted  to  stand  seised  thereof  to  the  use  of  him« 
self  for  life,  and  afterwards  to  the  use  of  his  sons 
severally  in  tail,  ];emainder  to  the  heirs  of  his  eldest 
Ma  in  &e,  with  power  of  revocation  during  life* 
Having  afterwards  become  possessed  of  the  said 
office^  and  thereby  indebted  to  the  Queen,  the 
question  was,  whether  those  lands  might  be  extended 
for  the  debt,  and  it  was  held  that  they  were.  Dod* 
deridge^  Justice,  and  Tanfield^  Chief  Baron,  were  of 
opinion,  that  Sir  Christopher  Hatton  having  the  fee, 
the  conveyance  being  revocable  during  his  life,  the 
lands  were  extendible  till  his  death ;  and  Hobart^ 
Chief  Justice,  considered  it  not  material  that .  the 
inquisition  should  find  the  deed  to  be  with  power  of 
revocation,  and  he  held,  that  a  revocable  convey- 
ance was  sufficient  to  bind  the  parties  themselves, 
but  not  the  King,  and  that  the  lands  were  liable, 
into  whose  hands  soever  they  come. 

It  cannot  be  necessary  to  show,  that  where  a  teim 
attends  the  inheritance,  it  is  considered  as  part  of 
it,  and  subject  to  the  same  conditions.  It  is  no 
longer  a  term  in  gross. 

In  the  Attorney  General  y.  Sands  (hj^  it  was 
held,  that  a  term  attendant  on  the  fee  is  not  for- 
feitable.   Hahf  Chief  Baron,  says,  in  that  case, 

(h)  Haidrefi  488.    . 

:,  "A  trust 


326  CASES  IN  THE  EXCHEaUER, 

1816^       «  A  trust  of  a  term  tbat  follows  the  inhetitalice. 

The  King    "  may  be  resembled  to  a  box  vf  charters,  which  go 

V.         '*  to  the  heir  with  the  lapd  that  they  concern,  4  JT. 

SuJoB^    "  7  ^-  i  t^*  ^  *^^  owner  grtot  them  orer,  then 

*^  they  shall  go  to  the  executors  t»f  the  graoAee/* 

There  is  also  a  case  in  Precedents  in  Chancery, 
which  is  prectsely  in  point.  How  y.  Nkhott  (i)^ 
where  a  man  having  a  term  in  gross,  purchased  the 
inheritance  ;  and  the  term  was  declared  to  attend 
the  inheritance.  Then  he  becomes  receiver  of  the 
King's  revenue.  He  was  held  liable  from  the  time 
of  his  becoming  receiver,  and  that  the  King. should 
have  the  benefit  of  the  term ;  but  (it  is  added)  if 
the  term  had  been  mortgaged  to  one  who  had  no 
notice  of  its  attending  the  inheritance,  he  abonld 
have  held  it  against  the  King.  In  this  plea  it  is  not 
alleged  that  St.  John  had  no  sudh  notice. 

In  the  case  of  the  Kingy.  Smith  (kj,  the  debt 
was  by  simple  contract. 

Richardson^  in  support  of  the  plea,  submitted, 
that  a  term,  though  assigned  to  attend  the  inherit- 
ance, is  not  incapable  of  being  severed  for  some  pur- 
poses ;  and  that  the  purpose  for  which  this  term  had 
been  assigned  was  one  of  those,  and  would  be  pro- 
tected by  that  assignment,  which  was  for  the  interest 

f  0  Free*  in  Ch.  case  1 1 1,  p.  1 35. 

(kj  Wightwick's  Rep.  34.*--In  that  casci  the  priAcipal  audio- 
rtcies  on  the  point  of  the  Crown's  debt  afiecdng  the  debtor's 
laadsi  ia  the  hands  of  a  iHurcfaoseri  ore  brought  together. 

of 
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of  H.  B.  Beane^%  wife,  and  the  uses  of  Ae  settle-       ^^^C-    ^ 
raent  in  1796,   although  the  life-estate,  and  all    -jji^Ki^a 
beneficial  interest  of  H.  B.  Deane  in  the  lands,         «. 
might  be  aflfected  by  the  extent.    According  to  the    g^}^^^ 
doctrine  in  Willoughby  v.  WiUoughhy  (kjy  the 
uses  of  the  settlement  of  1796  (being  long  before 
Deane  had  entered  into  any  engagement  with  the 
Crown,)  would  be  protected  by  the  assignment  of 
the  term.    The  marriage  was  a  valuable  considera- 
tion, the  articles  and  assignment  were  bond  fide. 
and  there  was  no  notice  of  the  Crown's  debt.     A 
Judgment  creditor  would  be  precluded  under  the 
same  circumstances,  and  the  Crown  cannot  be  con- 
sidered as  in  a  better  situation. 

TfiOMsoK,  Oikf  BiaroTu  The  settlement  of 
1819  was  voluntary,  and  there  is  no  covenant  in 
the  articles  of  1796,  which  specifically  binds  these 
lands.  Hie  assignment  of  the  term  therefore  jto 
St.John^  cannot  defeat  the  right  of  the  Crown. 

Per  Curiam. 

Judgment  for  the  Crown. 

}(ij  1  T.  B.  763— Coll\  Jui^.  vol.  1.  p,  349. 


Begula  Generalis. 

The  Coubt  ordered^  That  from  this  day,  the     Wtdneiday, 
juflftifloa1ion<if  bail  in  open  Court  should  be  taken 
at  the  sitting  of  the  Court,  before  the  other  ordinary 
business. 

VOL.  II.  A  A  Shaw 


15(/i  Aftfy. 
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1816. 


Shaw  t;.  John  Tttharleioh  ^sued  by  the  lumie 
of  John  Tyther  Leigh.) 


A  ittip.  ad  Da  UNCE  Y  moved  to  set  aside  the  proceedii^ 
to(^*mcntVJr  ^^  ^^  cause,  for  irr^ularity.  The  defendant  had 
want  of  ap.  been  served  with  a  subp.  ad  resp.  m  the  name  of 
ESthSfwhkh  Leigfh  (as  above,)  returnable  in  fifteen  days  of 

takriJth?*'  -S^*^-  ^  '^^  ^**^  ^^  ^P^^  ^^  &^^  *^ 
defendant's     plaintiff  notice,  that  if  he  proceeded  in  theadiony 

sufficiTnt  ^^^  the  Court  would  be  moved  to  set  aside  the  proceed- 
^ur.d  for  a  j^gg  q^  ^be  gTOund  of  the  misnomer;  and  at  the 
cause  why  same  time  tendered  him  the  full  amount  of  his  de- 
lil^Md  mand.  The  plaintiff  had  delivered  in  a  WU  of 
not  be  set      particulars  of  his  demand,  wherein  he  liad  called 

aside,  aU  i**,         ii--i  ^^1  « 

though  the  the  defendant  by  his  right  surname.  On  the  35th 
gf^t^piain.  ^^y  ^^  M^  instant,  die  defendant  was  attached 
hdn"^sc^^ed^  for  de&ult  of  appearance,  by  warrant  from  the 
with  pnxress.   Sheriff  of  Stafford^  by  the  name  of  Leigh. 

thathcwai  "^  ■ 

move  the  ^ 

Court  to  set        The  Coiirt  refused  to  grant  the  rule. 

It  aside  if  *^ 

proceeded  iii|  and  tender  the  plaintiff  his  demand. 


Sir 
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Sir  F,  CuNLiFFE,  Bart,  and  another,  v.  Taylor         i8j6. 
and  others. 

Mmtday, 
tOlk  iUay, 

TH  E  plaintiffs^  as  trustees  of  Sir  Richard  Brooke, 


The  lessee  of 

lessee  of  the  tithes  under  the  Dean  and  Chapter  of  *  '^^to''* »» 
Christchurch,  0;r/orrf,  who  were  seised  of  the  rectory  there  is  an 
and  parsonage  of  Muncom,  in  Cheshire,  filed  this  ^Jj^n^^^^ 
bill  a^inst  the  defendants,  occupiers  of  lapds  in  the  tithes  mem- 
severd  townships  of  the  parish  of  RuncorUj  and  the  aii  dlcMthcs 
vjc»r  of  the  said  parish,  for  the  tithe  of  potatoes.       [hl"*"!^"^!*^ 

not  entitled  to 

The  defence  set  up  was,  that  the  vicar  of  the  tithe  of  pota- 

.  ,  -111  •  t  /•  .i»  toes,  although 

pgriw  was  entitled  to  the  tithe  of  potatoes,  if  he  has  always 

^-UUaaUIa  received  some 

tltheable.  of  the  small 

tithes  in  kind* 

The  evidence  for  the  plaintiff  consisted  of  the  fn^'J^^etsT^ 
lease  of  the  rectory  *,  ^d  parol  testimony  of  having  spedafim, 

•/•        1      either  as  dc- 
UWfOnnly  misedorex- 
cepted,  and 
♦  Thp  le^te  wm  for  three  lives  (rendering  rent)  pf  all  that  particularly 
t]Keir  rectory  or  parsopage  of  Runcam,  in  the  county  of  p^gfj^^fg^ge. 
ChfttjCTy  and  idl  their  houses,  harQS,  glebe  lands^  tithes,  fruits,  neral  right 
jprpfitei  advaiati^s,  coiQQiiodities  and  appurtenances  whatso-  ^^^^Z  ^^^' 
ever,  to  the  said  recioiy  belonging ;  except,  and  ^ways  re-  by  the  opera- 
aerved  unto  the  said  Dean  and  Chapter  and  their  successors,  tion  of  the 
Ibe  gift,  advowson  and  patronage  of  the  vicarage  and  parbh  ce^tions*'  **" 
church,  and  the  presentation  of  a  clerk  to  be  vicar  thereof;  the  lease, 

and   which  was 
held  to  carry 
the  tjlihes  of  articles  of  modern  inltroductioa  to  the  vicar ;  for  that  it  was  not  to  be 
inferred,  from  the  lessee  .0^  the  rector  having  received  certain  articles  of  small 
tithes^  that  he  is  entitled  to  take  tithe  of  potatoes,  although  the  vicar  was  not 
entitled  to  dl  t)ie  small  tithes,  nor  had  enjt>yed  the  tithe  in  dispute. 

^  The  ecclesiastical  surveys  are  admissible  to  prove  an  ancient  endowment,  and» 
aided  by  perception  QftiDall  •tithes,  (though  «ot  oiall^)  will  dve  a  vicar  a  right  to 
iitbci  of  aitic]M#  of  ^^p^ern  iotroduction  agunst  the  lessee  of  the  rector. 
'        A  A  a 
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^816.  uniformly  received  the  tithe  of  geese  and  pigs,  colt. 
Sir  F.'CuN-  ^^^  ^^^  ^^^  other  trivial  small  tithes,  and  smoke* 
LiPFE,  Bart,  penny  and  egg-money,  and  in  some  instances  the 
an  ano  er,  ^.j^.^^^  j^  question,  by  composition  ;  but  it  also  ap- 
Taylor  peared,  that  on  a  remonstrance  from  the  vicar,  that 
"*  ^  ^"'    tithe  was  no  longer  demanded. 

On  the  part  of  the  defendants,  the  vicar  proved 
perception  of  many  articles  of  small  tithes,  (all  the 
witnesses  iadmitting  that  the  tithe  of  geese  and  pigs 
was  payable  to  the  rector,and  was  paid  to  the  lessee,) 
particulariy  calf,  wool,  lamb,  and  three^pence  (or 
man  and  wife  ;  and  that  he  (the  vicar)  had  lately, 
in  some  instances,  received  the  tithe  of  potatoes* 

Martin, 

and  all  lands,,  tenements,  meadows,  rents  and  services,  with 
their  appurtenances,  in  Newton  near  Daredmry^  in  the  said 
county  of  Chester ;  tmd  also  all  manner  of  grain  and  sheaves 
of  corn  or  grain,  increasing,  &c.  in  the  villages,  hamlets,  or 
fields  of  Newton  aforesaid,  Hutty  Appleton  and  Over  IVKiUy^ 
in  the  said  county ;  and  all  hay  and  grass  titheable.in  Newton 
and  HdHony  near  Dar^^^ry  aforesaid;  and  also  all  and  singular 
the  Lenten-tithe's  and  profits  coming  thereby,  of  theLeni-book 
or  Lent-roll,  in  Dareshury  aforesaid,  parcel  of  the  said  rectory; 
and  all  the  tithes,  as  well  of  com  and  sheaves  of  com,  and 
grain,  and  grass,  and  hay,  in  Acton  Grange  and  Daretbury 
aforesaid,  and  also  of  a  certain  piece  of  land  (therein  parti- 
cularly described)  in  or  near  Acton  Grange ;  and  also  all 
timber  treei^  woods  and  underwoods,  on  the  said  demised 
premises,  with  liberty  to  fell  and  carry  away  [the  same ;  and 
also  except  all  the  tithes  of  wool,  hunb,  flax  and  hemp,  and 
all  the  oftrings  or  oblations  at  Eastery  and  all  tithe  calves 
.  yearly  coming,  renewing,  arising,  or  increasiag  of  or  in  the 
titheable  places  of  Runcofm  aforesaid,  or  any  part  thereof; 
and  also  all  end  all  manner  of  tithes,  prodial  or  pefsooalt 
coming,  growbg,  rehewing,  arismg  or  increaiiDg  of  w  in  the 

town 
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'Marthh  and  Cooke,  for  the  plainti£&»put  the  case       ^^'^^ 
on  the  princi^e  of  a  rector  having  a  right  to  all   gj^  p  q^^, 
the  tithes  to  which  the  vicar  could  not  show  himself  lipfe,  Bart. 
clearly  entitled;  and  submitted,  that  the  exceptions   *"°*^®  ®'' 
in  the  lease  were  so  minute  and  particidar,  as  i/o     Taylor 
prove  that  the  lessee  was  entitled  to  all  the  tithes  "**^ 
which  were  not  expressly  reserved,  as  the  Dean  and 
Chapiter  had  demised,  as  hirgely  as  they  could,  aU 
their  rectory  \  and  against  the  lessee's  ri^t»  the 
vicar  must  prove  himself,  entitled  by  ^idowment  or 
pereeption  to  this  particular  species  of  tithe,  or  it  > 
niust  be  taken  to  remain  in  the  rectory,  and  to  have 
been  demised  to  the  lesaeea — That  usage  was  the 
only  ground  on  which  the  vicar  could,  in  the  present 
inst^^ioe,  rest  his  case,  as  the  ecclesiastical  survey 

only 

tflfwn,  village,  Or  'fields  of  Weston^  in  the  parish  of  Runcorn 
aforesaid ;  and  all  aad  all  manner  of  other  tithes  whatsoever, 
which  the  then  vicar  or  any  other  vicar  for  the  time  being  of 
the  parish  church  oS  Runcorn  aforesaid,  in  right  df  his  or  their 
vicarage  of  the  same  church,  did  then  or  at  any  time  there*  , 
tofore  had  peaceably  or  quietly  received,  perceived,  ppssessed, 
oir  taken  and  had,  or  which  to  the  then  vicar  or  any  oth^r 
vicar  for  the  time  being  of  the  said  parish  church  ot  Runcorn 
aforesaid,  in  right  of  his  or  their  said  vicarage,  then  were  or  at 
ai^y  time  theretofore,  by  ancient, composition,  or  any  custom 
0(  prescription  within  the  said  parish  of  Runcorn  aforesaid, 
or  the  members  thereof,  had  been  belonging  or  in  anywise 
appertaining. 

The  other  documentary  evidence  consisted  of  certain  leases 
formerly  granted  by  the  rector,  and  the  accounts  of  the  bailiffs, 
of  the  monastery. 

On  the  part  of  the  vicar,  an  ecclesiastical  survey  was  pro- 
duced^ (recognizing  the  existence  of  the  vicarage,  4ind  an  en< 
dowment  of  small  tithes  and  oblations,)  and  terriers. 
AA3 
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^^^^'  ,  only  proves  (and  tiiat  not  satis&ctarily)  that  an  en- 
Str  F.  CvN-  dowment  had  formerly  existed^  but  does  not  show  of 
LiFEE,  Bart,  ^hat  articles ;  and  therefcnre  his  right  camiot  be 
V.  '  carried  beyond  the  usage  against  his  rector,  who 
Taylor  {g  never  called  on  to  show  hit  r^ht,  which  is  genertd. 
and  others,  ^.pj^^  the  reservations  made  in  the  lease  of  eertiiir' 
titheable  articles  by  name,  must  not  necessarily  be 
tdken  to  have  been  made  m  &v6ur  of  l^e  viear;  nor 
can  they  be  used  in  diminution  of  tiie  reetor's  rights 
without  proof  of  perception.  There  is  alee  m  thi» 
case  strong  evidence  of  usage  in  ftvonr  of  the  j^ain* 
tiffi,  for  they  have  constantiy  received  tkhe  of  pigs 
and  geese,  which  are  small  tithes,  and  in  some  in- 
stances several  other  vicarial  tithes;  and  the  percept 
tion  of  such  small  tithes  is  ike  critericmof  the  right 
to  tithes  of  modem  introduction,  and  is  the  only 
medium  of  deciding  tiie  question  to  whom  such 
tithes  belong  and  are  payable*  Andes  nonuser  will 
not  defeat  a  vicar's  right,  so  also  it  is  no  answer  to 
the  claim  of  a  rector ;  and  there  is  no  difference 
made  in'  the  cases,  between  a  lay  and  an  ecclesiastical 
rector.  If,  in  this  case,  where  both  rector  and  victf 
prove  perception  of  some  of  the  small  titiies,  there 
should  be  any  doubt  to  whom  the  newly  introdnced 
articles  are  payable,  the  rector  would  be  entitled 
to  the  benefit  of  that  doubt,  and  would  be  entitied 
to  an  issue,  if  not  to  a  decree. 

Dauncey,  and  WhetherelU  for  the  vicar,  con- 
tended, that  a  vicar  having  proved  his  endowment, 
stood,  as  to  vicarial  tithes,  in  loco  rectoris^  and  on 
the  same  common  law  right,  and  thus  put  the 
lessees  of  his  rector  to  strict  proof  of  their  tide ; 

and 


EASTER  T£RV»  56  GEO.  III. 

ancl  it  is  no  answer  to  a  vicar,  fa  say  that  ke 
has  never  reeeived  any  particulfir  iq^ies  of  small 
tithes. 

l%e  ease  of  Kemucott  v.  Watson  fa)^  is  pre- 
cisely the  same  as  the  present;  and  the  parties  here 
harve  relied,  on  hoth  sides,  on  simile^  proofs,  the 
graat  of  the  rectory  on  one  hand,  and  the  ecclesi- 
aatieid  siurvey  en  the  other:  end  the  aigiament 
piPMeede  on  the  sane  question,  of  what  tithes  aro 
due  to  the  vicar,  and  what  to  the  rector.  In  that 
ease,  '^  Vicaria**  was  held  to  cany  all  small  tithes, 
and  that  the  vicar  was  entitled  to  demand,  under 
hie  endowment,  those  which  had  never  helbre  been 
paid.  The  rector's  right  to  any  smdl  tithes, 
must  arise  in  consequence  of  some  special  reserva- 
tion, and  it  ought  to  be  shown  to  what  piffticuiar 
articles  that  reservation  was  applicable ;  and  if  usage 
be  the  only  means  of  timt  proof,  it  must  be  ooniued 
to  the  usage,  and  cannot  go  beyond  it.  In  this  ease^ 
then,  the  regtor^s  right  would  be  eonined  to  geese* 
and  pigs,  and  some  small  personid  dues. 

Marimy  \Vt  reply,  distinguidbed  the  p^eseot  case  * 
fMtti  Kewnkott  and  Wats(m.  In  that  ease  the- 
rettQty  had  not  been  granted,  as  in  this,  but  merely 
the  tithe  of  com  and  grain.  There,  too,  it  was  , 
shown,  that  no  claimant  had  ever  received  any  smaU 
tithes  in  d^ogation  of  the  vicar^s  right;  hero  the' 
plaintiff  has  obeyed  some  (^the  vicarial  tithes^  t-A ' 
that  suit  the  rector  was  not  made  a  party ;  and  it  iH 


333 

1816. 
* ' 

Sir  R  Cum n. 
LiFFB,  Bart, 
and  another, 

Tatwk 

and  others. 


f  lO  d«  Price's  Rep«  250. 
AA  4 


quite 
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1^^^-  quite  a  difierent  thing,  where  the  viearf s  right  is  ft^t 
Sir  F.€uN-  ^P  %<^^  ^^^  reotof,.or  merely  against  the  land- 
LiFFK,Bart.  holder.  The  only  question  in  that  case  was,  ^'^he*  t 
andapother,  ^^^^  ^  ^^^^  having  a  right  to  small  tithes  generally, 
TAYtoR  was  not  entitled  to  claim  agistment  from  die  occu- 
and  others,  pj^j,^  ^^^  ^j^  ^^^^^  ^j^^  whole  j  and  although  the  . 

discussion  occuped  several  daiys,  it  might  have  been 
disposed  of  in  a  very  short  time«  If  the  rector  had 
been  a  party  there  (although  that  was  a]:gued  as  a 
last  resource,)  no  one  could  be  dissatisfied  with  the 
decision.  The  usage  was  insisted  on  there ;  and 
without  it,  the  ecclesiastical  survey  would  not  have 
been  held  to  have  been  tantamoimt  to  an  endow- 
ment* That  case  is  therefore  considentUy  in 
favour  of  the  present  claim ;  for  it  decides,  diat  a 
vicar  cannot  prevail  against  a  rector,  but  by  proof 
ofeiyoyment. 

Thomson,  Chief  Baroth  (having  stated  thecsM^ 
and  the  {diaintiffi  title,  as  trustees  for  the  lessee  fer 
livfs,  the  effect  of  the  documents  deducii]^  the  tideof 
the  lessors  frqm  the  priory  of  Norton,  and  the  paxol 
evidence  of  perception,)  commented  much  on  the  pe^ 
euliarity  of  the  lease  having  so  many  excq^ons ;  and, 
amongst  other  observations,  his  Lorddiip  remarked^ 
that  some  of  those  reservations  operated  stron^y  im 
favour  iof  the  vicar,  pari^eularly  the  exception  of  all 
the  tithes  of  wool,  lamb,  flax  and  hemp,  and  all  the 
offering-tiioney  or  oblaticms  at  Easter,  and  all  tithe 
calves  yearly  comiiig,  &c.  in  the  titheable  placci  of 
Sttrtcorn'y  and  all  andallmannfer  of  tithes  whatsoever, . 
which  the  thien  vicar  or  any  other  vicar  for  the  time 
being  of  the  parish  church  of  Runcorn  aforesaid, 

^  in 
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in  right  of  his  or  their  vican^  of  th^  same  church, 
had  then  or  at  any  time  theretofore  peaceably 
and  quietly  received,  perceived,  or  taken  and  had, 
or  to  them  in  right  of  the  said  vicarage  then  and 
theretofore,  by  ancient  composition  or  any  custom 
or  prescription  belonging, — ^plainly  (said  his  Lord- 
ship) alluding  to  Bome  species  of  tithes  of  which  the 
vicar  had  been  formerly  endowed,  though  there  is 
nothing  said  as  to  tithes  so  specially  excepted  in  the 
lease*  That  lease  was  for  three  lives ;  and  here 
it  may  be  proper  to  mention  a  piece  of  evidence  of 
great  importance  ie  this  delen&e*  That  is  the  eoele- 
siastical  survey,  made  when  the  rectory  beloi^g!^  to 
the  religious  house,  by  which  this  vicarage  clearly 
appears  to  have  been  endowed  at  that  time.  And 
that' document  shows  the  endowment  to  have  been 
general,  from  the  words  *'  decimas  ndnutasS^ob- 
laHoneSf*^  comprehendmg  more  than  wool  .and 
lamb,  and  the  other  tifthes  specified  in  the  reserva- 
tion; aad  is  therefore  sufficient  to  put  the  xectdr  to 
pmof^tf  atitle  to  the  tithe  dahned.  And  those  isur- 
veys  are  of  great  authority,  to  show  6i  what  the 
vioaiage  consisted  at  the  time  whai  they  were 
taken.  Then  die  accounts  of  the  bailiiB^  on  the 
dissolution  of  the  numastery,  are  used  to  show  that 
the  monastery  had  some  of  the  small  tithes.  An 
observation  was  made  on  that,  as  accounting  for 
the  rector  receiving  tithes  of  this  description. 
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Sir  F.  C^K- 

LivFs,  Bart. 

andaiiotbDr, 

9.  . 

TijkYUMt 

andothftrd. 


The  plamtiff  then  read  the  depositions  of  his 
witnesses,  to  show  something  of  a  permanency  of 
small .  tithes  by  the  lessee  and  lis  ancestors,  parti- 
culariy  pigs  and  geese.*^(^Hf^  Lordskip  thenrvent 


at 


336  CASES  IK  THE  EXCHEQtJERy 

i8ig'       at  large  into  the  parol  evidence  ofpevcep&on  fff 
Sir  F,  CuN-  ^^^^  ^  thepkmtiffl  as  far  as  it  "went  to  pronfe 

Lim>  Bart  perception  qfsmaU  tUhes  in  kind.) 
aadanodier, 


Vi 


Taylor        The  defefitcUmts  also  produced  parol  eVidaioe  of 
and  ©thcrs.  ^  jtPong  nature,  to  diow  the  vicar's  receipt  of  many 
sorts  of  small  tithes  in  the  diier^nt  parts  of  the 
parish. 

On  this  evidence  the  Court  are  to  decide,  wfae. 
ther  the  plaintiff,  as  lessee  of  the  reotoiy,  has  mide 
out  a  title  to  demand  £pom  the  defendants  tiie  tilhe 
of  potMoes.  It  is  clear  that  the  lease  contains  no 
particular  grant  of  any  small  tithes  whatever ;  and  it 
a^ears,  that  all  that  the  monastery  had  was  the  great 
tithes,  and  some  Easter-rolls,  and  pigs  and  geese. 
As  to  the  rolls,  the  lessee  cannot  derive  titie  under 
them,  because  they  aM  expressly  excepted  in  the 
lease.  It  v^sfesn  by  tbe  eccksiastieal  survey,  that 
titis  viear  was  endowed  generally  of  small  tithes  ani 
oblations,  and  that  would  be  sirfSniently  com^<- 
hensite  to  carry  all  the  small  titiies  tiiat  then 
existed ;  and  all  titheaUe  articifes  ef  moiiem  intsor 
duetion  wiauld  follow  the  right  to  such  snail  titiiaa 
in  general :  and  tkenibre  tiie  rector  is  icaUad  en  to 
show  an  adverse  title.  - 

His  stvongeat  evidence  for  that^  is  his  having 
received  the  tithe  of  pigs  and  geese.  There  is  no 
exception  of  tiiose  articles  in  tii6  lease^  and  that 
may  account  for  his  rece^  of  them ;  and;  on  die 
eiqpiration  of  the  lease^  die  ooHcge  will  become 
entitled  to  tiiem :  hid;  it  ^  by  no  means  sufficient 

to 


and  othen . 
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to  infer,  from  the  plaintiff's  having  received  such       1816. 
tithes,  that  he  is  therefore  entitled  to  all  small  tithes   g.^  p  ^^^^ 
which  have  not  been  received  by  the  vicar.     The  ,  eifvs,  Bart, 
reservation  in  the  lease  of  the  small  tithes  payable   *°<l«»^«r, 
to  the  vicar,  is  express ;  and  whetiber  any  of  the  small     TAVLoa 
tithes  were  excepted  as  due  to  the  vicar,  or  as  not 
due  to  the  college,  it  makes  against  the  lessee's  claim 
either  way.     On  the  whole,  therefore,  we  think  it 
18  plain,  that  in  this  case  the  rector  has  no  title  to 
th]0  species  of  newly  introduced  tithe.    The  docu« 
nMitary  evidence  is  entirely  against  the  plaintiff; 
and  the  usage  ia  his  favour,  as  &r  aa  h  goes,  is  ex* 
j^Ained.  His  perception  of  other  titheawaa  confined 
to  his  own  tenttnta  only ;  and,  after  a  remonstranee 
on  that  aoconnt  from  the  viear,  he  reoehred  them  no 
longer. 

Hiis  is  not,  therefore,  the  case  of  a  rector  claiming 
g^narally,  and  having  a  general  primd  facie  right 
to  nil  the  tithes;  because  theinstnuMnts^ootifiniled 
by  the  usage,  show  that  his  right  was  limitedi  ipd 
that  so  clearly,  as  to  make  it  unnecessary  to  send  the 
caae  elsewhere  for  the  sake  of  furtimr  enquiry} 
and  there£»re  vre  shall  diqpose  of  it  at  enoe,,  by  ^ 
misiaig  the  rector's  fayi»  with  coits. 


The 
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The  Honoui^bie  and  Revei^nd  Piehos  Meadc^ 
Clerk,  and  others,  Devisee  and  Representatives  of 
the  Bishop  ofDromore^  deceased,  v.  Coninosby 
^g^g  NoEiiURT,  Esq. 

M^y,^  (By  original  and  supplemental  Bilk.) 

20^  my. 

Agrantofthe  TH£  original  bill  filed  in  this  cause,  in  Easter 
wfcf  S""*  Term  1810,  stated,  that  the  then  complainant,  the 
)>re8umed  Bi^op  of  Dromore  in  Ireland^  was  seised  of  the 
non-payment,  iibpropriate  rectory  and  parsonage  of  l^e  parish  of 
linW'**"  St.  Nicholas  in  Droitwich  (Worcestershire,)  and 
shown  to  have  thereby'  ehtided  to  all  mieuiner  of  tithes,  great  and 
the  possession  small,  arising,  &c.  within  the  titheable  places  of  the  . 
L^f^r    said  parish. 

{>riator>  un-         -  •  '     * 
ess  some  evi-        #«4  •  ^      -» 

denceof  the        That  from  the  time  of  plaintiff's  seirin,  the  ae-  . 


a^ran"^  feudant  held  and  occupied  a  certain  farin  and  lands 

cf  o^cntof  ^^  *^^  ^^  parish,  consisting  of  about  thirty-three 

the  tithes  be  acres,  for  which  he  had  regulariy  paid  tithe  by  an 

least  some*'  annual  composition,  till  Michaelmas  1 807 ;  but  that 

^tua/**^  since  that  time  he  had  refused  to  pay  the  plaintiff 

nancy,  or  a'  such  composition  for  the  smd/  tithei^:  and  that; 

the  titles  M  besides  the  said  lands,  the  defendant  occupied  other 

owner. 

Nor  will  eyidence  of  ntainer  onlY»  be  sufficiently  strengthened  to  support  sucb 
a  presumption,  by  its  being  shown  that  aformer  impropriator  bad  declared  the  lands 
in  question  to  be  exempt  from  the  payment  of  tithes,  or  by  instances  of  excep* 
tion  of  the  tithes  in  leases,  by  the  impnopriate  rector.— Wood,  B.  ^MMtietae, 

A  church  being  void  and  delapidated,  is  no  ground  of  discharge  from  the  pay- 
ment of  small  tithes  to  the  impropriate  rector,  on  the  notion  of  an  agreement  having 
been  entered  into  between  tne  rector  and  the  parishioners,  by  which  the  ecclesi- 
astical duties  have  been  dispensed  with  in  consideration  of  an  abandonment  of 
the  small  tithes. 

landa 
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lands  called  the  Lower  Friars,  (about  seven  acres,)  .     ^^^^'    . 

on  which  he  had  reaped  and  mown  grain,  pulse,  hay,  Meadb 

und  clover,  apd  had  a^sted  barren  cattle,  the  tithe  ^^  °^®" 

of  whidi  he  had  not  paid.  Norbuby. 

Prayed  an  account  and  decree  for  the  single  value 
of  dlthe  small  tithes  from,  &c. 

The  defendant,  by  his  answer,  denied  the  title 
of  the  plaintiff  tO  all  tithes  as  impropriate  rector ; 
admitted  his  own  possession  of  the  lands  mentioned 
in  the  bill,  but  contended,  that  the  coipposition 
which  had  hitherto  been  paid,  was  in  satisfaction  to 
the  complainant,  or  his  agents,  for  the  great  tithes 
only,  and  denied  that  he  was  entitled  to  small 
tithes.     And  he  alleged,  that  in  case  any  small 
tithes  were  payable,  the  rector  would  be  bound  to 
contribute  to  the  repair  of  the  church,  and  to  pro- 
vide some  ecclesiastical  person  to  perform  the  duties 
within  the  said  parish,  to  whom  such  small  titlies 
would  have  been  payable,  if  due  at  all ;  and  tha.t» 
aa  no  such  person  had  been  provided  within  me- 
mory»  there  must,  therefore,  at  some  former  period, 
have  been  an  agreement  between  the  then  impro- 
priate rector  and  the  parishioners,  that  in  consi«^ 
deration  of  his  foregoing  the  small  tithes  in  the 
said  parish,  he  should  be  relieved  from  the  duty  of 
serving  and  repairing  the  church.  In  proof  of  which 
(the  answer  alleged,)  there  had  been  nb  service 
performed  in  the  said  church  in  the  memory  of  any 
person  living,  except  in  two  instances,  within  the 
last  thirty  years,  of  two  persons  having  been  buried 
iti  the  church-yard ;  that  the  church  itself  was 

dilapidated. 
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1816.  dil^idated,  and  that  the  tawer,  with  abeil  theiseiiu 
j^^^^^  and  the  outside  walls  of  the  old  church,  were  stand- 
aad.others  ing  till  within  a  few  years ;  but  that  the  wfdls  ^^d 
^-  bell  had  lately  been  pulled  down  by  the  orders  of* 
the  complainant,  for  the  purpose  of  disposii^  oF 
them  for  his  benefit ;  and  that  the  parsonage  house 
had,  till  about  ten  years  ago,  been  jrtandipg,  ttid 
was  inhabited,  but  that  one  of  the  late  lessees  of 
the  tithes  had  since  pulled  it  down  and  disposed 
of  the  materials.  And  that,'  in  further  eyidem^ 
of  such  agreement,  there  had  never  been  any  small 
tithes  in  kind,  or  any  composition  in  lieu  therei^, 
paid  in  the  memory  pf  any  perapn  Irnng*  except 
that  two  of  the  late  lessees  had  demwded.  md 
received  from  some  cotti^ecs,  or  small  hous^ 
holders,  a  trifling  composition  in  Ueu  of  vegetfiU)^ 
growiqg  in  their  gar^eos;  and  sulumtted,  that  'the 
complainant  ws3  not,  under  the  cjjpcnmffitapce^ 
^^entided  to  4Uiy  wmII  tithes,  or  jth^t  if  he  were^ 
it  i«4s  his4luty  to  procure  the  mi  psmsh  4:hy^  to 
be  gerrod,  md  contTibnte  tp  its  Jiepsij^  iuid  nebniUl 
the  parsonage  houjihe. 

The  defendant  also  admitted,  that  ]be  hod  OCCUr 
pied  xthe  lands  ^piUed  the  Low  Friars^  and  tb$t 
tfiey  wereivithin  the  Mid  {larish^f  St.  NifhoJas,  qn 
fi^chioh  Jie  ^ad^^it  My  and  a^sted  cattle,  and  imd 
paid  no  tithe ;  but  l\e  pl^id^d  iWtadversp'tEtle  to  the 
tiik^  of  the  mi  lands,  .d? rveed  by  mesne  ^nv^jTr 
ances  brm  the  €mwn»  w  whom  they  hwl  he- 
aom^  jE^sted  xxa  4jhe  dissdntion  jo£  the  priory  of 
the  Jfigustine  Friars  in  J^^VmcA^in  who^  pos^ 
session  they  Jiad  formerly  Jbeen^  oMuqpting  iiiem 

from 
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from  the  payment  of  all  tithes,  as  well  great  as  smaU ;  ,    ^^^^' 
And  they  alleged,  as  evidenoe  tiiereof,  that  no  tithe     Msade 
had  ever  been  paid  for  the  saidhmds,  either  in  kind   andoibars 
or  sub  modo.  NoRBuaT. 

The  parol  evidence  on  the  part  of  the  plaintiff 
(who  deduced  his  title  to  the  impropriate  rectory 
by  descent  from  Sir  ^ofm  Fackingtonj  to  whom, 
it  also  appeared,  these  lands  had  been  conveyed 
l^  the  original  grantees  in  the  reign  of  Que^i 
JS^zabethy)  tended  prineipally  to  show,  that  both 
thegfeat  and  small  tithes  had  been  always  con- 
sidered as  included  in  the  composition  which  had 
been  paid  to  the  plaintSBP,  and  as  due  to  him  ia 
quality  of  lay  impropriator,  and  not  as  vicar,  or  to 
imy  other  ecclesiastical  person,  there  having  lieen 
no  such  person  within  memory ;  and  that  no  daim  to 
soy  of  the  smaM  tithes  ^lad  ever  been.set  np  by  any 
ot^r  peitkm.  And  several  old  leases  of  the  great 
and  small  tithes,  by  plaintilPs  predecessors,  were  pro- 
duced. In  some  of  those  leases  there  was  an  excep- 
tion of  the  tithes  of  the  lands  called  the  Friars. 

Datmcey^  Boupellj  and  WbethcreU,  fmr  the 
|daintifl^  adbmitted  that,  in  £ke  case  put  by  die 
defence  as  to  Jiielliirty-dBeeeac  of  the  chuveh 
i»ii^  dOapidated,.  and  no  service  perftrmed, 
-wlience  the  presnaa^ption  ^ef  on  old  agreement  had 
been  inferred,  the^ndowment,  if-there  had  ever  been 
any,  would  fatfre  reverted  to  the  rectdr:  and  they 
insistedy  t^t.they^Kmld  not  be  drii^n  to  that  ar- 
.  gument,  till  tfaedefis&daBt  had  ^ffma  evidence  of  >a 
iricarage  having  once  subftsted,  and  of  an  endow- 
ment ;  and  that,  as  the  case  at  present  stood,  tho 

rector's 
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1816^    ^rector's  commcni  law  right  must  be  combated  by 
McADfi      ^^  defendant,  the  plaintiff  being  admitted  to  be 
and  others    impropriate  rector. 

V. 

j^osBuBY.  ^  ^  ^jj^  defence  of  the  seven  acreis  being  churcli 
land,  they  contended,  that  the  priory  of  St.  Agus^ 
tin's  having  been  one  of  the  smaller  monasteries.  Was 
not  exempt  from  the  payment  of  tithe ;  and  that  as  to 
the  exception  of  the  tithes  of  those  lands,  in  some  oF 
the  leases  from  the  impropriator,  that  was  so  far  fix>m 
proving  (as  it  would  probably  be  contended  it  did) 
that  he  Imd  not  the  tithes,  as  to  be  rather  evidenee 
that  he  had  them  ;  for  unless  he  had,  there  could 
have  been  no  necessity  for  excepting  them. 

Martin^  sx^dHaUf  for  the  defendant,  ultimately 
admitted,  that  if  the  plaintiff's  title  to  the  impro- 
priate rectory  were  thought  by  the  Court  to  have 
been  proved,  the  defendant  (having  no  evidence  to 
impugn  it)  had  no  defence  to  the  claim,  as  far  as 
regarded  the  thirty-three  acres. 

The  question  was  thereby  confined  to  the  claim 
of  tithes  for  the  seven  acres,  called  the  \FHar^ 
Lands.  To  that  demand  the  substance  of  the  de- 
fence was,  that  as  an  impropriate  rector  might  con- 
vey lands  free  of  tithe,  the  Court  would  presume, 
from  the  absence  ofproof  of  tithes  ever  having  been 
paid  for  such  lands,  that  they  had  bera  originally 
so  conveyed ;  for  it  was  in  evidence,  that  Sir  Jofm 
Fiackington  had  purchased  the  land  for  which  the 
exemption  was  now  claimed,  from  the  grantees  of  the 
Crown,  and  that  he  had  been  himself  the  impiro- 
priator  of  these  tithes ;  and  it  was  submitted,  that  the 

argument 


aSfgiiment  of  the  exception  in  the  lease  proving  a 
title  in  the  lessor  to  tithe  in  the  lands  excepted, 
required  that  it  should  have  heen  in  form  of  a  reser- 
vation or  keeping  back  of  such  tithes*  It  was  much 
urged)  that  this  defence  did  not  stand  merely  on 
non-payment  of  tithes,  (whence  alcme,  perhi^  the 
Court  would  not  have  inferred  a  grant ;)  for  besides 
the  proof  that  these  lands  were  once  in  possession 
of  the  lay  impropriator,  who  might,  therefore,  have 
granted  them  free  of  tithe,  it  was  also  in  proof, 
that  a  former  impropriate  rector  (CUeveland) 
expressly  disclaimed  all  right  to  tithe  of  these 
lands.  Thus  then  stands  the  case  for  the  de- 
fendant. No  tithes  having  ever  been  paid,  coupled 
with  the  deciaration  of  CUeveland^  the  former  im- 
]H*opriator,  that  they  were  tithe-free,  (which  decla- 
ration was  proved  to  have  been  made  to  the  lessees 
of  the  tithes,  at  the  time  of  their  having  been  let,) 
and  with  corresponding  exceptions  of  the  tithes  in 
the  leases,  while  both  plaintiff  and  defendant  claimed 
their  title,  the  one  to  the  tithes  and  the  other  to 
the  lands,  from  one  and  the  same  person,  the  Court 
are  now  bound  to  presume  that  the  tithes  had  been 
conveyed  with  the  land. 

Cur.  adv.  xmlt 
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The   Court    now  delivered   their  opinions^ 
seriatim. 

Richards,  Baron.— (Having  stated  the  case,  and 
observed,  that  the  plamtiff,,  as  impropriate  rector,  was 
primd  facie  entitled  to  all  the  tithes  throughout  the 
parish,  which  he  had,  in  point  of  fact,  received.)— 
If  I  understand  the  answer,  of  which  I  have  some 

VOL.  jr.  BB  doubt. 
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^^^^*    ,  doubt,  the  defendant  conteads,  that  he  is  entitled  t9 
MsADB     w  exemption  from  tithes ;  but  he  o£fen  no  evidence 
«nd  4»ihem   to  aupport  his  right.    Then,  as  to  the  seven  acres, 
NoajBvaY.  ^^  defence  most  likely  to  excite  the  attention  of 
thft  Court  is,  a  supposed  grant  of  the  tithes  of  that 
land  to  those  under  whom  the  defendant  claims* 
The  answer  at  first  led  me  to  believe,  that  the  de- 
fendant intended  to  rdy  on  an  exemption  founded 
on  other  grounds. 

It  does  not  appear  when  Sir  John  Pachington 
first  became  entitled  as  impropriate  rector.  Whilst 
he  was,  he  certainly  might  have  granted  the  tithes. 
The  seven  acres  in  question  were  conveyed  to  him 
in  the  2d  Edw.  VI,  and  that  conveyance  is  in 
existence ;  but  it  is  clear  that  he  took  no  tithes  by 
it.  Then,  as  he  took  nothing  but  the  land  by  that 
instrument,  the  grant  of  the  tithes  to  him  is  quite 
consistent  with  it.  There  is  no  other  ground  for 
supposing  that  the  tithes  of  the  seven  acres  passed 
with  the  land,  except  that  of  non*payment.  Now, 
prescription  in  nan^decimando  is  no  more  a  valid 
defence  against  a  lay  impropriator,  than  it  is  against 
an  ecclesiastical  rector.  That  is  the  law,  and  it  can 
only  be  altered  by  the  Legislature*  Tithes  are  due 
to  some  one,  unless  a  legal  exemption  be  shown, 
and  non-payment  does  not  give  a  legal  right  of 
exemption. 

Then  it  is  said  that  this  defence  is  not  bottomed  in 
non-decimandOj  but  on  grant ;  but  in  that  case  the 
grant  must  be  shown,  or  some  evidence  given  of  its 
existence :  and  in  an  answer,  consisting  of  several 
defences,  it  is  not  enough  to  say  that  some  person 

entitled 
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entitled  to  the  luid  and  tithe  conveyed  both,  and 
that  that  is  to  be  presumed  from  non-pajfment  Such 
a  defence,  in  reality,  amounts  to  no  more  than  na$u 
decimando.  What  evidence  would  support  sueh  a 
defence,  is  not  the  question  here,  wheie  there  is  no 
evidence  at  all.  In  all  the  cases  (most  of  which  are 
noticed  in  Strutt  v.  Baker)  (ajf  there  is  strong 
evidence  of  the  adverse  claimants  being  in  perception 
of  the  tithes,  which  would  otherwise  be  due  to  the 
rector,  and  of  their  dealing  with  them  as  their  own. 
Here  there  is  no  evidence  of  either  one  or  the  other. 
In  other  cases  the  perception  has  been,  of  that  sort 
which  could  not  have  been  lawful  without  grant ; 
but  here  the  sole  question  is,  whether  non-payment 
is  evidence  of  grant. 

The  case  of  Nagle  v.  Edwards  (b)  was  precisely 
the  case  now  before  the  Court.  In  that  case,  from 
the  short  report  in  Anstruther^  where  the  arguments 
are  not  given,  we  have  not  the  benefit  of  what  was 
said  in  that  case,  though  many  defences  were  set  up. 
Mr.  Hall  relied  principally  on  the  presumption  of 
a  grant ;  but  the  Court  decided  unanimously  in  favour 
of  the  plaintiff,  and  on  the  same  principles  by  which 
I  am  governed  in  the  present  case,  which  is  under 
precisely  the  same  circumstances. 

Hie  short  sum  and  substance  of  the  case  is  this : 
here  is  an  imi»*opri8te  rector  who  is  primdjade 
entitled  to  tithes  throughout  the  whole  parish.  Then 
there  is  a  spot  of  land  which  has  paid  no  tithes.  The 
proprietor  claims  exemption  as  general  owner.     He 
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does  not  prove  perc^tion  or  usage ;  and  all  his  de^^ 
fence  amounts  to  nojurender  merely.  There  can 
be  no  doubt  about  the  law  on  such  a  case,  after  the 
decision  in  the  case  of  The  Corporation  qf  Bury 
St.  Edmunds  \.  Evans  (c). 

It  is  knpossible  to  conceive,  if  the  defendant  or 
those  under  whom  he  claims  had  any  such  right  as 
is  contended  for,  that  there  should  never  have  been 
any  such  exercise  of  it  as  would  have  shown  percep- 
tion, or  something  tantamount.  I  am  clearly  of 
opinion,  therefore,  that  the  plaintiff,  as  impropriate 
rector,  is  entitled  to  tithe  of  these  seven  acres  of 
land,  unless  some  stronger  defence  be  set  up  than 
mere  non-payment. 

As  to  the  evidence  of  the  lessees  of  these  tithes^ 
that  Mr.  Clieveland  (a  former  impropriator)  had 
told  them  that  this  land  was  tithe-free,  (which  is 
brought  forward  to  give  this  defence  the  appearance 
of  not  being  merely  non-decimandoj)  I  must  ob- 
serve, it  is  most  extraordinary  that  none  of  the 
instruments  signed  by  Mr.  Clieveland  say  one  word 
of  this ;  and  I  think,  therefore,  that  such  evidence, 
unsupported  by  those  instruments,  is  too  slight. 
But  suppose  Mr.  Clieveland  had  said  sq,  it  might 
have  been  in  ignorance,  and  the  law  would  not  allow 
him  to  give  evidence  to  destroy  his  right ;  and  I 
mistake  this  case,  if  any  stress  ought  to  be  laid  ou 
such  a  declaration  by  him. 

The  lease  from  the  Bishop  of  Dromore  executed 
in  1801,  excepting  the  land  in  question,  is  certainly 

fcj  2  Gw.  757. 
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more  deoisive  evidence  than. Mr.  CUeveIand*$dec\H^       ^*^^'    , 
ration ;  but  it  is  impossible  to  think  that  the  bishop      Mbadx 
meant  by  that  exception  to  acknowledge  that  the    *^*  ^^*^" 
lands  were  tithe*free,  or  that  the  title  to  tithe  was   Koebury. 
in  some  other  person ;  for  there  might  have  been 
many  good  reasons  for  such  an  exception :  such  as  a 
wish  to  take  them  into  his  own  hands,  or,  in  a  case 
of  doubt,  not  to  involve  his  lessee :  and  it  is  not  many 
years  afterwards  that  he  files  this  bill  (iSog.)  The 
conversation  and  lease  therefore  are  as  nothing  in  this 
case. — (Having  re-stated  the  point  on  which  the 
question  depended,  and  observed  that  the  grant  of 
the  land,  without  more,  was  rather  negative  evi- 
dence against  the  supposed  grant  of  the  tithes,  his 
Lordship  concluded  with  saying,) — I  am  of  opinion, 
therefore,  that  in  fact,  and  in  law,  this  defence,  in 
the  absence  of  other  evidence,  is  nothing  more  than 
a  plea  of  non-decimando,  and  as  such,  not  an  answer 
to  the  plaintiff's  claim. 

Wood,  Baron.  I  am  sorry  to  be  compelled  to 
differ  from  the  rest  of  the  Court,  as  I  do  in  the 
present  case. 

I  freely  admits  that  if  the  cases  of  The  Corpora-^  ^^  ^  ^^  gj^^ 
Hon  of  Bury  v.  Evans^  and  Nagle  v.  Edwards^  be 
founded  on  the  law  of  the  land,  I  should  have  nothing 
to  say.  But  it  is  those  very  decisions  which  I  combat, 
and  that  because  they  are  not  founded  on  rational 
and  legal  principles.  They  hold  a  doctrine  whicfh 
would  be  productive  of  infinite  mischief  and  in* 
justice  to  every  subject  of  this  country,  by  depriving 
them  of  their  rights,  derived  by  succession,  after  long 
enjoyment  by  their  ancestors. 

BB  3  This 
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liis  questiim  is,  whclther  a  grant,  from  peisons 

M«ADE     capable  of  granting,  shall  not  be  presumed  from  the 

and  athenr    fj^et  of  long  enjoyment ;  and  it  is  on  that  general 

NorbVrt.   principle  that  I  differ.     If  long  usage  be  sufficient 

to  raise  such  a  presumption  in  all  other  cases,  why 

not  in  the  case  of  tithes.     There  I  tid^e  my  stand. 

It  is  a  most  important  question  for  the  public, 
and  particularly  so  to  the  landholders ;  and  therefore, 
I  shall  take  the  liberty  of  entering  into  a  review 
of  all  the  cases,  and  expressing  my  decided  dissent* 

The  principal  decision  is  thatof  A'^a^/e  v.  Edwards^ 
in  1 796,  and  that  is  similar  to  the  present ;  I  may  say, 
it  is  j»*ecisely  the  same  case.  There  the  Chief  Baron 
Macdonald  says,  that  '  it  is  clear  the  defence  of  a 

*  grant  to  be  presumed  from  non-payment  of  tithes, 

*  could  never  be  set  up  in  any  shape  against  an  ec- 
'  clesiaatical  rector ;  and  that  whatever  doubt  there 
'  may  at  first  have  been  on  the  point  of  a  lay  impro- 
^  priator  having  the  same  advantage,  three  successive 

*  decisions  upon  it  have  fully  established  that  there  is 
'  nodifference  between  a  lay  and  ecclesiastical  rector/ 
On  that  I  shall  observe,  that  the  difference  is  very 
great ;  for  a  spiritual  rector  could  not  alienate,  and 
therefore  it  would  be  absurd  to  presume  a  grant 
against  him ;  but  that  is  not  the  case  with  a  lay  im- 

^  propriator.  Tie  first  case  cited  in  support  of  the  doc-^ 
trine  in  Nagk  v.  Edwards,  is  Benson  v.  Olhe  (d)^ 
but  there  was  no  grant  set  up  there.  The  plaintiff's 
title  was  admitted.  .  The  defence  was,  that  the  land 
was  exempt,  as  being  parcel  of  one  of  the  greater 


(4^  BttnlK  sifti. 
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monasteries ;  and  the  Court  decided,  that  the  ad- 
mission of  the  general  right  put  the  defendant  upon 
proving  his  exemption;  and  could  they  decide 
otherwise  ?  That  case,  therefore,  does  not  apply  to 
this,  or  to  that  of  Nagle  t,  Edwards,  for  it  does 
not  decide  that  long  non-payment  of  tithes  will  not 
justify  presumption  of  a  grant  from  the  lay  rector. 
The  next  is  Charlton  y.  Charlton  (e) ;  and  I  do  not 
deny  what  is  the  result  of  that  case,  that  there  can- 
not be  a  prescription  in  non^decimando  aet  up  against 
a  lay  rector,  where  the  defence  is  so  in  form  :  as 
that  *  neither  the  defendant,  or  those  under  whom 
'  he  claims,  have  ever  paid  any  tithe,  or  modus,  or 
*  composition.'  Here  then  the  questicm  is,  whether 
this  defence  is  in  substance  a  prescription  in  non-- 
decimando,  far  it  is  certainly  not  so  in  form.  It  is 
quite  a  different  thing  when  long  usage  and  enjoy- 
ment is  set  up  as  evidence,  from  which  a  grant  is 
to  be  presumed,  and  which,  as  Lord  Man^eld  jlro- 
perly  says*,  may  be  evidence  distinct  from  a  grant. 
**  There  is  (says  his  Lordship)  a  great  difierence  be- 
*'  tween  length  of  thne,  which  operates  as  a  bar  to  a 
^  claim,  and  that  which  is  only  used  by  way  of  evi« 
**  dence."  The  next,  and  most  material  case,  is  that 
of  The  Corporation  of  Bury  St.  Edmunds  and 
Wright  r.  Evans,  in  i73g(f).  In  that  case  the 
defence  appears  to  be  put  ioosely ;  but,  however  that 
may  be,  tlw  Lord  Chief  Baron  says  (g),  ^  Where 
'*  any  man  occii{»eshndS|  which  came  to  tlttCrown 
**  by  the  dissolution  of  religious  houses,  by  virtue  of 

(e)  a  Gw.715.— Buiib.335.' 
r/J  a  Gw.  757.  fg)  Page  766. 

*  In  the  C9ae^TheMayarqfHuUy. Homer.  Cowper,  108. 
3  B  4  ^*  the 
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"  tha  statute  31  Jjfen.VIII,  or  32  Hen. VIII,  it  is 
'*  manifest  he  may  insist  on  a  discharge  by  prescrip- 
"  tion;  for,"  (headds,)  "the  religious  houses  having 
*^  been  capable  of  a  dischaige  by  bull,  order,  or  pre- 
^^  scription,  the  patentees  of  any  part  of  the  posses- 
^^  sions  belonging  to  such  houses,  are  enabled,  by  a 
*^  special  clause  in  the  Acts,  to  enjoy  the  same  as 
^'  amply  discharged  from  tithes  as  the  ecclesiastical 
'^  person  did  on  the  dissolution/'  Those  are  the 
principal  cases  on  the  subject  of  prescribing  against 
3  lay  impropriator  i  but  they  have  been  followed  by 
several  others.  It  was  considered  law,  in  the  case  of 
Lord  Petre  v.  Blencoe  (in  1797)  (h).  There  the 
defence  was  length  of  non-claim,  the  rectory  having 
been  in  the  hands  of  laymen.  In  giving  judgment, 
Lord  Chief  Baron  (Macdonald)  says,  "  It  is  now 
'^  established  by  many  cases  too  firmly  to  be  dis- 
^*  puted,  that  mere  non-payment  is  not,  even  among 
'<  laymen,  any  answer  to  the  demand  of  tithes. 
'^  These  determinations  are  perhaps  to  be  lamented. 
*'  I  should  have  liked  better  to  have  found,  in  regard 
^^  to  tithes,  the  same  principle  of  decision  which  re- 
*^  gulates  the  title  to  every  other  lay-fee.  Ifnon-pay- 
^^  ment  for  any  length  of  time  forms  no  presumption 
'*  of  a  grant  of  tithes,  then  the  length  of  enjoyment, 
^'  which  in  all  other  cases  is  the  best  possible  title, 
^*  serves  only  to  weaken  the  claim  of  exemption 
'*  from  tithes,  as  the  difficulty  of  tracing  its  origin 
^'  is  increased/'    That  argument,  .against  die  doc- 


(h)  3  Anstr.  945. — 4  Gw.  1484.  This  case  w«8  decided 
ii^  ^  7979  subsequent  to  aU  the  ether  cases  in  the  books,  exc^t 
fitrntyv.  Harvey ^  lyVes.  1x9,  in  i3io. 

trine 
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trine  now  laid  down,  is  unanswerable,  although  the  ,    '^^^' 

Chief  Baron  says  afterwards,  **  But  the  cases  pre^  Miade 

"  vent  us  from  deciding  on  the  ground  of  such  a  "^*  others 

"  presumption."  Norbury. 

Now  certainly,  if  decisions,  whether  right  or  wrong, 
make  law,  these  have  done  so ;  but  I  contend  against 
them,  as  I  have  a  right  to  do,  because  I  hold  a  dif- 
ferent opinion.  Judges  can  not  legislate,  nor  have 
their  judgments  the  force  of  law,  and  if  doubtful, 
they  should  be  examined  to  the  bottom,  that  it  may 
be  seen  whether  they  are  founded  in  justice  and 
the  law. 

In  the  case  of  Jennings  v.  Lettis  (ij.  Lord 
Chief  Baron  Parker  has  certainly  carried  this 
doctrine  of  non-presumption  ^a  great  way ;  he 
says  (kj^  "  The  instrument  or  deed  of  exemp- 
**  tion,  or  alienation  or  discharge,  ought  to  be  pro- 
<^  duced.  But  then  it  is  objected,  shall  a  man  be 
*^  liable  to  pay  tithes,  if  he  loses  his  deed  of  dis- 
/*  charge  or  alienation,  so  as  not  to  be  able  to  give 
'^  any  legal  evidence  of  it  ?  I  am  afraid  he  will." 
But  in  the  case  of  FansJuvw  v.  Rotheram  (l)^  it 
is  said  by  Lord  Keeper  Henley j  who  also  holds  it 
to  be  necessary  to  produce  the  deed  of  exemption, 
<'  I  would  not  be  understood  as  if  a  judge  would  in 
"  all  cases  expect  the  production  of  the  very  deed 
^  or  grant  of .  exemption, .  but  the  best  evidence 
^  the  nature  of  the  case  will  admit."    And  th^t  is 


(i)  3  Gw.  95a. 
(I)  sGw.  1179, 


(h)  Page  957- 
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,  certainly  the  true  rule  of  law.     He  then  decidei 
that  case  in  favour  of  the  prescription. 

Then  it  is  said,  that  there  is  no  evidence  that  a 
grant  ever  did  exist.  It  may  be  impossible  to  give 
such  evidence  in  very  many  instances,  for  deeds 
will  perish,  and  witnesses  cannot  be  kept  alive  for 
three  or  four  hundred  years ;  and  it  would  be 
monstrous  to  say,  that  the  proof  of  the  existence  tff 
such  deeds  shall  not  be  supplied  by  evidence  of  loi^ 
usage  and  enjoyment. 

I  shall  now  proceed  to  show  how  far  the  Courts 
of  Law  have  gone  in  presuming  grants,  which  they 
have  done  from  the  earliest  times : 

In  the  case  of  Crimes  v.  Smithy  in  30th  Eliza- 
heth  (mjj  where  the  validity  of  the  impropriation 
was  questioned  because  a  vicarage  had  never  been 
endowed,  according  to  the  condition  of  the  ori* 
ginal  grant,  (and  that  appeared  from  the  grant, 
itself)  it  was  held,  that  it  should  be  presumed  that 
the  vicarage,  in  respect  of  continuance,  was  law- 
fully endowed  ;  and  the  Court  said,  *'  It  wonM  be 
^'  a  dangerous  precedent  to  examine  the  originals 
**  of  impropriations  of  parsonages,  and  the  endow- 
*^  ments  of  vicarages,  for  that  the  originals  of  them 
**  in  time  will  perish."  So  that  here  we  are  told 
we  may  presume  everything  from  contmuance,  and 
why  not  a  grant  of  tithes.  In  Bedle  v.  Beard  (n% 
sAso,  objections  being  taken  to  the  tide  to  an  ad- 
vowson,  it  was  resolved;  that    in   respect  of  the 


(m)  12  Co.  p.  4. 


(n)  lb.  p.  5. 


ancient 
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ancient  and  continued  possession,  it  should  be  in- 
tended that  there  was  a  lawful  grant  of  the  King 
in  fee»  and  that  all  had  been  done  which  might 
make  the  ancient  impropriation  good,  and  that 
because  (as  it  was  said)  records,  letters-patent,  and 
other  writings  consume,  or  are  lost  or  embezzled ; 
for  otherwise  ancient  and  long  possession  would 
hurt  the  title  of  the  owners  of  the  rectory.  There 
it  might  have  been  objected,  that  the  Crown's  grant, 
being  matter  of  record,  could  not  be  prescribed  for; 
and  if  you  may  prescribe  against  the  Crown  itself, 
why  not  against  the  grantees  of  the  Crown  ?  The 
principles  of  those  cases  are  equally  applicable  to 
the  case  now  before  us.— *-(His  Lordship  then  took 
a  minute  view  of  the  cases  of  The  King  v.  Car- 
penter (0) — The  Mayor  of  Hull  v.  Homer  (p) — 
Powelly.  Millbanke  (q}"^xenden  v.  Skinner(r} 
— ^in  which  last  Lord  Kenyon  said  he  must  tell  the 
jury,  that  from  a  possession  of  two  centuries  and  a 
half  they  might  presume  any  conveyance  from  the 
dean  and  chapter  ;  and  he  waa  of  opinion  that  the 
tithes  did  pass,  although  there  were  no  'words  of 
conveyance  of  the  tithes — and  Lady  Dartmouth  v. 
Robots  (s)y  as  having  established  the  principle  of 
long  usage  and  enjoyment  being  presumptive  evi- 
dence of  grant.) 

Thc^  is  another  case  which  I  consider  very  im- 
portaat.   ItisthatofjRe^Mfv.  iBrooAm/z»CO»where 
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1816.  the  question  was  on  demurrer,  whether  a  deed  might 

M  ADE^  ^^  pleaded  as  lost  and  destroyed  by  time  and  acci- 

and  others  dent,  instead  of  with  a  prqfert^  which  had  always 

^.  '^'  been  considered  indispensable.    It  was  at  that  time^ 

NORBURY*  ^ 

therefore,  thought  to  be  an  insuperable  difficulty, 
and  the  Court  gave  the  question  great  attention  j 
when  seeing  how  much  it  would  militate  against  rea- 
son and  justice,  if  not  allowed,  they  admitted  it  on 
a  principle  of  necessity,  contrary  to  the  rule  and 
acknowledged  practice.  If  then,  in  favour  of  reason 
and  justice,  the  rules  of  the  other  Courts  are  made 
to  bend  to  necessity,  why  should  this  Court  alone 
persist  in  an  exemption  in  .&vour  of  tithes,  against 
the  common  right  of  the  land-owner..  That  this 
doctrine  of  the  Court  of  Exchequer  has  not  given 
satisfaction  in  the  other  Courts  of  Westminster 
HalU  niay  be  inferred  from  what  was  said  by  Lord 
Mcmsfieldj  in  the  case  of  Franklin  v.  Hobnes  (uX 
wherein  his  lordship  declared,  that  he  was  not  satis- 
fied with  the  doctrine,  that  a  composition  real  could 
not  be  proved  by  presuming  a  grant  before  the  1 3th 
Eliz. ;  and,  for  that  reason  alone,  made  the  rule  for 
anew  trial  absolute. 

So  also  in  the  case  of  Rose  v.  Calland  (x)^  the 
Lord  Chancellor  Lottghhorough  expressed  himself 
dissatisfied  with  this  doctrine  of  the  Court  of  Ex- 
chequer, of  non-presumption  of  grant  against  a  lay 
impropriator;  There  remains  one  other  case,  which 
was  before  this  Court  in  1743^  only  four  years  after 


(u)  3Gw.  12«9. 

(x)  5  Vei.  186 ;  and  4G^«  1623. 
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the  case  of  The  Corporation  of  Bury  v.  Evans  ^  and  i8ig* 
is  reported  in  GmUimy  that  is  Fanshaw  v.  More  (y).  Mbase 
It  appears  that  no  judgment  was  then  given;  and  and  othen 
I  cite  it  merely  for  the  strong  opinion  expressed  Komurt. 
against  this  doctrine  by  Baron  Clarke.  The  Lord 
Chief  Baron,  indeed,  says  there,  that  ^'  A  grant  is 
^^  not  to  be  presumed  because  it  is  against  the 
^*  canons.'*  What  that  means  I  do  not  know.  He 
adds,  '*  that  such  doctrine  is  not  inconvenient,  for  > 
*•  grants  of  tithes  may  be  preserved  by  enrolment." 
But  will  enrolment  preserve  them  against  fire,  or 
from  being  taken  away?  He  also  says,  *'  An  Act 
"  of  Parliament  was  attempted  to  remedy  this,  by 
^*  Sir  6^07^^  Heathcote^  about  fifteen  years  before, 
*^  which  miscarried."  I  hope,  if  another  Act  of 
Parliament  should  be  thought  necessary,  that  it 
will  not  again  miscarry.  Baron  Carter  was  of  the 
same  opinion,  it  is  said,  citing  Benson  v.  OUve^ 
which  I  have  already  shown  has  nothing  to  do 
with  the  question ;  Baron  Reynolds  doubted ;  but 
Baron  Clarke  thought  it  a  most  important  question 
to  be  re-considered,  and  he  says,  that  *^  though 
'*  the  authorities  against  such  a  prescription  are 
"  very  great,  yet  the  reason  of  them  grows  weaker 
*•  every  day."  That  is,  as  the  period  of  the  re- 
formation becomes  more  distant.  He  adds,  that 
no  care  can  always  preserve  grants,  and  expresses 
himself  altogether  dissatisfied  with  the  doctrine,  be- 
cause the  reason  of  the  thing  is  strong  against  the 
authorities ;  and  that,  *  although  authorities  ought  in 
'  general  to  prevail,  for  convenience  and  the  security 
^  of  property,  yet,   in  this  particular  case,  those 

(y)  2  Gw.  780.  " 
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i8i6>       «  objects  would  be  more  promoted  by  overtunung 

MsADE     *  ^^^^  pursuing  these  resolutions,  which  have  been 

and  others    <  of  real  dissenice  to  the  clergy,  by  encoiftaging 

NoRsuRY.    *  *^®"^  ^^  bringing  bills,  on  the  bare  chance  of  the 

*  defendant's  failing  to  support  lus  title  to  exemp- 

*  tion/  On  all  these  grounds,  I  am  of  opinion, 
that  in  this  case  a  grant  from  the  lay  impropriator 
ought  to  be  presumed. 

There  is  also  another  objection,  for  it  appears  to 
me,  that  this  is  a  case  wherein  the  plaintiff's  right  is 
barred  by  the  statute  of  limitations,  32  Hen.yiLh 
c.  2,  sec.  7,  whereby  impropriations  are  put  on  the 
same  footing  in  the  temporal  Courts  with  other  in- 
heritances. In  ist  Institutes,  vol.  I.  lib.  2.  c.  12. 
159  a.  Sir  Edward  Coke  says,  that '  tithes  or  other 
^  ecclesiastical  duties,  that  came  to  the  Crown,  by 
'  the   statute  of  27  Hen.  VIII.  31  Hen.  VIII, 

*  37  Hen.  VIII,  and  ist  Edw.  VI,  are  by  those 

*  statutes,  and  this  of  32  Hen.  VIII,  and  of  lat 
'  and  2d  P.  and  M .,  in  the  hands  of  laymen,  tern- 

*  poral  inheritances,  and  shall  be  accounted  assets, 
^  and  husbands  shall  be  tenants  by  the  courtesies^  and 
^  wives  endowed  of  them,  and  shall  have  other  inci- 
^  dents  belonging  to  temporal  inheritances.'  They 
are  therefore  barred  and  bound  by  the  statute  of 
limitations,  as  other  tenements  or  hereditaments  are. 
The  words  of  the  Act  are,  **  where  any  person  «a- 
**  titled  to  any  interest  in  tithes,  &c.  shall  hereafbr 
**  fortune  to  be  disseised,  deforced,  wronged,  or 
*^  otherwise  kept,  or  put  from  (those  words  are 
applicable  to  retainer,)  **  their  lawful  inheritance, 
'^  estate,  seizin,  possession,  occupation,  term,  right 

"  or 
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*^  or  interftt,  of  in  or  to  any  parcel  thereof  (that  is,       ^816, 
"  any  part  of  the  imprqiriate  rectory,)  by  any  other     Meade 
'^  person  pretending  to  hare  interest  or  title  in  or   and  othen 
••  to  the  same/'    Now  these  tithes  are  sued  for  as    NomBuaY. 
parcel  of  the  impropriate  rectory,  from  which  the 
impropriator  has  been  kept,  and  retainer  is  pos- 
sessicm,  within  the  meaning  of  the  Act,  as  much  as 
if  there  had  been  actual  pernancy*     Tithes  are  not 
casual  profits,  but  annually  renewing  and  increasing ; 
and,  if  they  are  withheld,  the  amount  can  be  ascer- 
tained.    It  is  a  common  thing  to  buy  tithes  of  the 
impropriator,  to  go  with  the  land,   and  then  the 
land  becomes  tithe-free,  and  nothing  more  is  heard 
of  the  tithes.     I  think,  therefore,  that  this  is  a  case 
to  which  the  statute  of  limitations  applies;  and  if 
the  plaintiff's  legal  right  be  barred  by  it,  he  can  have 
no  remedy  in  Equity, 

These  are  the  observations  which  have  occurred 
to  me  on  the.  general  doctrine  of  the  case*  I  will 
now  consider  the  particular  circumstances.  Pre- 
sumption  of  a  grant  would  not  be  justified  by  mere 
non-payment  bf  tithes ;  but  it  is  carried  further  in 
this  case.  It  aj^iears  the  prior's  lands  were  salgect 
to  tithes  at  the  dissolution,  for  this  was  one  of  the 
lesser  monasteries.  They  were  afterwards  conveyed 
to  Sir  John  Packmgton,  and  in  that  conveyance  they 
were  said  to  be  subject  to  the  payment  of  tithes.  He 
may  fairly  be  said  to  be  at  that  time  impropriator ; 
although  it  does  not  appear  when  he  became  entitled 
to  the  rectory.  These  lands  were  afterwards  con- 
veyed away,  by  persons  claiming  under  Sir  John 
Packington^  to  persons  und^  whom  the  defendant 

claims  j 
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1816^       claims ;  and  what  is  there  to  raise  the  presuixfption 
Meade     *^**  ^^^  tithes  were  not  conveyed  with  the  land? 
and  ochen    Then  three  leases  are  produced  of  this  impropriate 
NoRBURY    ^^^^n  i  *^^  ®^®  ^^'  suppose,  that  the  lessees  would 
have  taken  the  tithes  of  these  lands  if  their  leases 
had  authorized  it,  yet  there  is  no  evidence  that  they 
ever  did.    In  addition  to  all  this,  there  is  in  the  de- 
claration of  Mr.  Clievelandj  who  was  at  one  time  an 
impropriator  of  this  rectory,  that  these  lands  were 
tithe-free ;   meaning  clearly,  that  they  were  not: 
liable  to  pay  tithes,  and  not  as  being  merely  exempt 
from  belonging  to  the  abbey.     Then,  in  some  of 
the  plamtiff's  own  leases  of  the  tithes  of  this  rec- 
tory, he  makes  an  express  exception  of  these  lands. 
This  case  then  does  not  stand  solely  on  mere  non- 
payment of  tithes,  and  is  therefore  much  stronger 
than  that  of  Nagle  v.  Edwards^  where  there  was 
no  evidence  of  the  Itods  claiming  exemption  ever 
having  been  united  to  the  impropriate  rectory,  and 
here  we  have  at  least  sufficient  evidence  to  presume 
it.  .  On  the  ground,  therefore,  of  there  being  evi- 
dence to  other  points  in  this  particular  case,  which 
strengthens  the  prescription,  as  well  as  on  the  gene- 
ral principles,  I  think  there  should  be  a  decree  for 
the  defendant,  unless  the  rector  asks  an  issue. 

Graham,  Baron.  My  mind  had  been  long  in 
suspense  on  this  case,  but  on  very  different  grounds ; 
and  my  opinion  does  not  make  it  necessary  for  me 
to  disturb  the  manes  of  the  learned  and  venerable 
judges  who  have  formerly  sate  in  this  Court.  The 
inclination  of  my  mind  is  with  the  decisions  which 
1&ave.})een  pronounced,  as  I  think,  with  great  pro- 
^  priety, 
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priety,  on  the  cases  that  have  been  so  often  considered 
by  the  Court*  I  shall  not  go  further  back  than  the 
case  of  Bury  St  Edmunds  v,  Evans^  wherem  all  the 
former  atlthorities  were  reviewed.  There.is  a  slight, 
but  not  very  material  diflference,  in  the  report  of 
that  case  in  Gwillim  and  in  Wood.  The  defence  set 
up  there  was  precisely  the  same  as  here,  and  the 
arguments  now  used  by  my  brother  Woody  were 
then  brought  forward  in  support  of  it.  The  Court, 
in  that  case,  held  that  lay  impropriators  were  on 
the  same-  footing  with  ecclesiastical  rectors:  the 
statute  had  given  them  the  same  remedy  in  the 
Spiritual  Courts :  and  in  many  cases  they  sustain 
die  same  characters.  The  Lord  Chief  Baron 
ComynSy  therefore,  treats  such  a  plea  as  hardly 
deserving  notice.  And  surely  no  man  in  his  senses 
would  plead  non  decimando  beyond  living  memory 
in  that  form,  when  he  might,  by  showing  usage  for  a 
number  of  years,  set  up  thereon  a  presumed  grant ; 
but  that  cannot  be  done,  for  it  is  in  all  cases  necessary 
to  show  some  traces  of  a  grant,  to  support  such  a  pre- 
sumption. In  the  case  of  Jennings  v.  Lettis  (z)  there 
was  the  same  plea ;  and  Lord  Chief  Baron  Parker^ 
towards  the  conclusion  of  his  judgment,  says,  that  a 
grant  cannot  be  presumed  unless  some  deed  be  pro- 
duced ;  meaning  that  some  reason  should  be  given 
for  its  non-production,  or  some  traces  of  its  existence 
shown.  But  then  we  are  referred  to  the  case  of 
Famhosw  v.  Rotheram(a)y  as  if  Lord  Keeper 
HenJey  had  differed  from  Lord  *  Chief  Baron 
Parker.  Tliat  must  have  been  a  very  different  case 
from  the  other ;  and  although  it  does  not  appear  in 
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what  character,  or  under  what  title,  the  rector  suedy 
the  defendant  might  have  been  entitled  to  tithes  in 
pernancy ;  for  the  term  possessed  is  ambiguous. 
The  Lord  Keeper  does  indeed  intimate  a  doiAt,  as  to 
the  reason  of  the  nde  of  there  being  no  prescription 
in  nan  dedmando  against  a  lay  impropriator,  but  he 
expressly  holds  himself  bound  by  the  decisions ;  and 
the  authority  of  that  case  is  in  general  against  pSeas 
which  have  the  effect  of  con  dedmando^  and  is  con- 
sistent with  the  law  of  tihis  Court.  And  as  Lord 
Keeper  Henley  felt  that  the  doctrine  of  disallow- 
ing the  plea  of  non  dedmando  was  well  established, 
he  must  also  have  perceived  lihe  absurdity  of  ad- 
mitting it,  in  substance,  under  a  mere  change  of 
.  form.  As  to  vvfaat  was  said  in  that  case  of  the 
necessity  of  producing  the  grant  on  setting  up  such 
a  defence,  this  Court  does  not  require  that  the  dee4 
of  exemption  should  be  actually  produced ;  but  there 
Hrast  be  evidence  of  the  former  existence  of  such  a 
deed,  and  some  reason  shown,  from  loss  or  other- 
wise, why  it  cannot  be  produced. 

In  t^e  case  of  Scottv.  Airey  (b)^  the  distinction 
was  taken  between  the  pemoiicy  of  tithes  and  mere 
non-payment.  So  also,  in  the  case  of  Oj!endon  v. 
Skimidt*f  the  tithes  never  had  ibrmed  part  of  the 
rectory*  Those  eases,  thenJore,  do  not  militate 
with  the  rule,  that  the  defence  of  a  presumptien  of 
grant  from  the  impropriator,  cannot  be  suppoited 
by  isimple  non-payment  cf  tithes.  It  certainly  stnidc 
me  at  first,  that  the  pkintiff  had  stated  Tiis  title  too 
generally;  Imt  tiiat  BtabsiMiit  isw  aleavlp beme  ovt 
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by  evidence  of  penmc^y  that  the  defendimt  is  caU      ,    ^^^^-   , 
0)1^  for  an  answer.  Meadb 

and  othen 
Then  what  answer  has  he  jgiven  ?  I  had  pngp-  Nobauby, 
naily  thought,  with  my  brother  Richards^  that  the 
defepce  was,  th^t  these  lands  were  tithe-free,  on  the 
npjkion  that  they  were  privileged  lands ;  but  findinj^ 
that  such  a  defence  nmst  be  unavailable,  the  de- 
fendant's counsel  have  takeiji  j^  different  course. 

It  is  not  proved  when  the  rectory  was  grapted  ; 
but  in  the  24th  Hen.  VIII,  the  site  of  the 
house  of  the  Austin  Friars^  which  was  seven  ag-es 
fmd  a  half,  the  lands  nOw  in  question,  was  granted 
to  Pye  and  Brown.  There  is  no  mention  ms^e 
in  that  grant  of  tithes,  and  they  appear  to  have 
belonged  at  that  time  to  ap  ecclesiastical  body, 
and  therefore,  could  not  then  have  been  granted 
by  the  Crown.  In  the  2d  of  Edw.  VI.  this  land 
was  by  them  conveyed,  by  the  same  description,  to 
Sir  John  Packington  ;  but  there  also,  there  is  no 
trace  of  the  tithes  being  granted,  although  that 
is  the  ground  on  which  the  presumption  is  to 
rest.  In  the  4th  Edw.  VI.  there  was  some  doubt 
of  the  validity  of  the  grant,  and  the  grantees  were 
called  on,  by  scire  Jacias,  to  show  their  tide ;  ^ 
when  these  lands  were  found  to  have  been  con-> 
veyed  to  the  Littleton  family ;  but  still  nothing 
is  said  of  tithes.  There  is  not,  tiberefore,  any 
unity  of  possession  proved ;  and  if  we  were4;o  send 
4Jbis  case  to  ^  Jury,  imder  these  circumstances,  on 
1^  ground  of  a  ]^resumption  of  a  grant  of  die 
tithes,  we  should,  by  so  doing,  strongly  prejudice 
their  minds  in  favour  of  the  defendant.  There  h 
c  c  2  not 
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1^1^^    ^  not  a  single  document  or  other  evidence  produced, 
Meade     to  show  that  the  tithes  were  ever  considered  to 
and  others!   belong  to  the  defendant,  and  it  rests  entirely  ou 
NoKBUKT.    non-payment;  and  although  non-payment  might,  in 
some  circumstances,  be  made  by  evidence  to  re- 
semble pernancy,  in  this  case  nothing  like  it  has 
been  shown ;  for  the  supposed  disclaimer  of  the  im- 
propriator, and  the  exception  in  the  leases,  amount 
to  nothing,  as  there  are  various  ways  of  accounting 
for  such  circumstances.     I  think  there  is  no  occa- 
sion; therefore,  for  any  further  inquiry. 

Thomson,  Chief  Baron.  The  only  question  re- 
maining is,  as  to  the  tithes  of  the  JFV/ar^  lands  ;  and 
it  is,  whether  non-paynjent,  supported  by  the  circum- 
stances of  this  case,  is  sufficient  ground  for  inferring 
a  grant  of  the  tithes  from  some  former  impropriator 
to  some  former  owner. 

Undoubtedly,  if  such  a  grant  had  existed,  the  de- 
fence would  not  have  been  a  prescription  in  rum^ 
decimandOj  but  still  the  question  will  be,  what  is  to. 
'  be  considered  sufficient  evidence  of  such  grant. 
Mere  non-payment  would  clearly  not  be  such  evi- 
dence. Retainer  alone,  amounts  to  nothing  more 
th^  noU'decimando. 

T|;ie  cases  which  are  to  be  foimd  on  this  subject 
ought  not,  certainly,  to  be  lightly  treated;  they  yfere 
decided  by  very  able  men ;  and  having  often  come 
under  the  consideration  of  the  Court,  they  havealways 
'  been  held  to  be  law.  Though  some  Judges  elsewhere 
may  have  ^presised  a  disapprobation  of  those  casest 

yet 
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yet  I  am  not  aware  of  any  counter  decision  ever 
having  been  made,  and  until  they  are  overturned      Meadk 
by  the  highest  authority,  they  must  be  the  law  of   *nd  others 
this  and  every  other  Court ;  for  I  know  of  ho  dis-    Norbtoy* 
tinction  between  the  law  of  one  Court  in   fFest- 
minster  Hall  and  another,  as  it  regards  questions  of 
tithes.     The  Lord  Chancellor  would  not  compel 
a  purchaser   to  take  a  title,  against  the  case  of 
Nagley.  Edwards  (c)  ;  and  Lord  J^^or^^in^ton  has 
also  adhered  to  that  decision.    And,  in  Rotheram  v. 
FansharVf  it  is  decidedly  settled  that  there  can  be 
no  presumption  against  a  lay,  more  than  an  eccle- 
siastical rector.     We  do  not,  however,  say  that  it  is 
in  all  such  cases  necessary  to  produce  the  grant ;  but 
it  must  be  shown  that  such  a  grant  did  exist,  by  other' 
evidence  than  mere  non-payment.     It  is  analogous 
with  the  case  of  composition   real  (d),  where  the 
Court  always  expect  evidence  of  a  deed  having 
existed  to  be  given. 

I  remember,  in  a  case  which  was  argued  when  I 
was  at  the  bar,  the  Court  refused  to  grant  an  issue, 
on  the  question  of  whether  the  long  payment  of  a . 
sum  of  money,  which  had  been  originally  stated  to 
have  been  paid  as  a  modus,  was  not,  in  fact,  such  an 
usage  as  was  evidence  of  a  composition  real,  but 
sent  them  down  on  the  modus.  That  was  the  case 
of  Smfth  V.  Goddard. 

Now  what  is  the  evidence  of  usage  here,  to  infer 
that  any  such  deed  ever  existed.     It  is  not  shown 

{cj  Rose  T.  Callandy  Gw.  1622* 

(dj  Vide  Chatjkld  v.  fryer,  ante,  Vol.  I.  a^f. 
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tliat  Sir  John  Packingtan  erer  conveyed  the  tithes 
of  tliese  lands,  or  at  wbat  precise  penod  be  himself 
had  them. 

The  defiHidants  to  the  Crown  process  pleaded  a 
titlebyconveyanceof  theland,  withoutone  word  about 
the  tithes }  and  the  inquiry  would  certainly  have 
extended  to  the  tithes,,  if  they  had  had  them :  for 
so  far  from  neglecting  that  object,  the  Crown  called 
on  the  defendants,  by  the  same  record,  to  account 
for  their  possessing  other  lands  in  another  county 
CShropshire^J  and  for  the  tithes  of  those  lands 
also }  and  if  they  had  had  both,  therefore,  in  this 
case,  it  is  ^obable  that  they  would  have  been  caUed 
on  to  defend  both. 

As  to  the  authorities  which  have  been  cited  where 
the  doctrine  of  presumption  has  obtained,  I  make 
this  oDservatibh.  In  all  those  cases  the  defence  was 
an  actual  enjoyment  of  tithes,  and  not  a  mere  re- 
tainer. In  the  case  of  The  Mayor  qfKings^n" 
upon^HuU  V.  Homer  J  although  the  plainti£&  were 
not  a  corporation  by  prescription,  a  grant  of  tolls 
was  presumed.  But  that  was  a  case,  the  object  of 
which  was  to  support  a  claim  of  right,  on  the  ground 
of  long  enjoyment.  It  is  the  same  thing  also  in 
cases  of  right  of  way,  defending  the  possession  of 
the  thing  possessed,  and  referring,  in  support  of  it, 
to  the  evidence  of  long  enjoyment.  So  it  was  in  Scott 
V.  Airey^  which  is  distinguishable  from  all  the  cases 
of  riJon*decmahdo^  because  the  defendant  was  in 
actual  perception  of  the  tithes,  and  they  had  been 
made  the  subject  of  family  settlements,  and  had  been 
received m sj^e.    Then  in  the  ctee  6f  OxeivimY. 

Skhmer 
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Skinner  (eX  Lord  Kenifon  (hating  the  abstract 
of  the  title,  and  the  opinions  which  had  been 
given  <m  both  &ide89  before  him,)  takes  the  same 
distinction.  It  is  true,  he  says,  ihe  title  Cannot  be 
disturbed,  '*  because  the  portion  of  tithes  had  been 
^^  seyered  from  the  rectory  ever  since  the  con- 
*^  quest;''  but,  he  adds,  ^*  if  these  tidies  had  been 
*^  part  of  the  rectorial  tithes,  no  time  would  have 
"  barred  the  rector." 
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In  the  case  of  Jermngs  v.  Lettis  (f)^  which 
has  been  alluded  to,  a  very  elaborate  judgment  was 
delivered.  There  the  land  for  which  the  exemption 
was  claimed,  and  the  impropriate  rectory,  had  been 
once  in  the  same  hands  %  but  it  was  held,  that  with- 
out some  evidence  of  a  grant,  it  could  not  be  allowed 
to  be  presumed.  The  Lord  Chief  Baron  says, 
'*  The  non-payment  of  these  tithes  to  the  plaintiff^ 
*'  and  those  under  whom  he  claims,  is  to  raise  a 
**  presumption  in  favour  of  the  defendant;  and 
'^  granting  by  family  settlements,  and  levying  fines^ 
.  "  and  suffering  recoveries  of  them,  is  to  strengthen 
*^  that  presumption.  But  still  the  defendant's  case 
'^  rests  upon  presumption,  and  will  not  give  his 
*^  landlord  any  title  to  the  tithes ;  and,  turn  this  case 
^'  in  your  thoughts  as  much  as  you  please,  it  will 
"  come  to  no  more  tiian  a  noit-cfecmamfo;"  and  sa 
I  say  here. 

As  an  allusion  has  been  xnade  to  an  opinion  said 
to  be  expressed  by  the  Lord  ChanceUor,  in  disap- 
probation of  the  cases  decided  in  this  Courts  i  will 
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cite  the  case  of  Bemey  v.  Harvey  (gX  which  is 
probably  the  latest  case  on  t^ie  subject.  The  defence 
there  was,  a  retainer  of  the  tithes  by  the  occupiers, 
for  more  than  sixty  years  before  the  death  of  the 
plaintiff's-  predecessor  ;  and  that  time  was  probably 
fixed  on  in  allusion  to  some  statute  of  limitations. 
The  Lord  Chancellor,'  in  his  judgment,  adopts  the 
universal  distinction  of  actual  pernancy  and  mere 
retainer,  and  considers  that  the  latter  case  is  not  a 
subject  to  be  decided  by  a  Court  of  Law,  unless 
coupled  with  a  colour  of  title. — (His  Lordship 
read  the  judgment  reported  to  have  been  delivered 
in  that  co^e.^— The  final  result  of  the  Lord  Chan- 
cellor's opinion  seems  to  be,  that  notwithstanding 
the  doctrine  had  on  some  occasions  been  brought 
into  question,  he  could  not  rashly  depart  from,  or 
disturb  it  j  and  therefore  decreed  the  amount  of 
tithes  :  and  so  do  I,  most  heartily,  on  the  present 
occasion.  Nor  can  the  decided  cases  now  be  de- 
parted from,  without  destroying  every  thing  like 
certainty  in  the  law  of  tithes.  ' 

Then,  with  r^rd  to  the  question  on  the  statute 
of  limitations.  I  have  never  before  heard  of  any  case 
wherein  that  statute  was  applied  as  a  bar  to  a  bill  in  this 
Court,  or  that  it  was  more  applicable  in  the  instance 
of  a  lay  than  an  ecclesiastic^  rector.  It  is  clear  to 
me  that  the  statute  32  Hen.  VIII.  ch.  2,  proceeds 
wholly  on  the  ground  of  disseisin,  and  does  not  ex- 
tend to  mere  withholding  or  refusal  to  pay  tithes. 
The  eighth  section  is  quite  conclusive  on  that  point. 
It  gives  parties,  labouring  under  certain  incapacities 


CgJ  i7Veg.  119. 


to 


£ASTER  TERM,    56  GEO.  III. 

to  prosecute  their  rights  at  the  time  of  passing  the 
Act,  the  same  advantages  for  six  years  after  the 
removal  of  such  incapacities,  which  they  ^ight  have 
had  before  the  making  of  it.  Now  it  is  clear  that 
there  was  at  that  time  no  remedy,  by  suits  of  such 
description,  as  a  common  law  right,  for  the  recovery 
of  tithes,  such  remedies  having  been  given  by  the 
subsequent  statutes  of  the  32  Hen.YlIh  ch.  7,  and 
2d  and  sdEdw.  VI.  ch.  13  ;  but  those  statutes 
have  nothing  to  do  with  suits  here.  There  must 
therefore  be  a  decree  for  an  account  of  these  tithes, 
as  prayed,  with  costs. 
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Richards,  Baron,  here  took  occasion  to  observe, 
that  the  opinion  said  to  have  been  expressed  by 
Lord  Loughborotighf  in  Rose  v.  CaUand,  must  have 
been  altogether  extrajudicial ;  for  that  it  was  impos- 
sible that  any  such  question  could  legitimately  have 
arisen  in  that  case.  There  could  have  been  no  fair 
inquiry  before  the  Master  whether  the  land  was 
tithe-free,  because  the  person  claiming  the  tithes 
was  not  before  the  Court,  for  he  was  not  a  party  to 
the  record. 


The 
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Wednetd^i 

^td  May. 

The  KiKG  (in  aid  of  Hughes)  v.  Wiltok. 


Friday, 
f6ik  January. 


Adebt  due  to  Abbott  moved  for  a  rule  to  dhow  cause  why 
^^^l^'H'IhXt  *^^  ejrtentsj  which  had  been  issued  by  Hughes 
in  respect  of  against  the  defendant,  should  not  be  set  aside  for 
uMfJ^t^\  irregularity,  and  that  he  should  pay  the  costs  rf  the 
jtage-coacbes,   Application, 

and  Mssessed        -rr 


The  objection  on  which  the  motion  was  founded 


taxeSf  IS  not 
a  debt  of  such 
a  nature  at 

will  entiti©      yf^  that  under  the  circumstances  which  appeared 

the  Crown's  ii%  /.i         i«i.  t-ii 

debtor  to  an  OH  the  facc  of  the  affidavits,  on  which  the  conmus- 

^SSst'hir*  ^^^*  ^"^  issued,  the  prosecutor  was  not  in  a  coii- 

own  debtor,  jition  to  call  foT  the  extraordinary  aid  of  the 

Baron  T/!«»-  P^^^^g**^^^  process ;  for  that  none  of  the  debts  which 

^^;  if  aware  he  had  sworn  to  be  due  from  him  to  the  Crown, 
of sQchadcbt,  ^^rc  of  that  nature  which  would  entitle  him  to  an 

fs^lt^^"  extent  in  aid. 

or»  if  by  in- 
advertence he 

Court  wm^         Those  affidavits  were  in  substance  as  foUows : 


tet  it  aside  in 

yS*?^^"'  '^^  *^  ^^  *^^™  ^***^'  ^^^  *^^  deponent  (the 
^g^'^  prosecutor  of  the  extent,  describing  himself  to  be  an 
without  re-  hotel-kecper  at  Ctieltenhamj)  was  indebted  to  the 
S^SJLfto  Crown  in  the  sum  of  75  /. ;  viz.  20  /.  part  thereof,  for 
plead.  the  duties  payable  by  him  in  respect  of  post  horses, 

between  the  14th  October  then  last,  and  the  4th  of 
the  then  instant  November  ^  25/.  for  the  tax  pay- 
able in  respect  of  property,  commonly  called  the 
income  tax,  from  Lady-dag  to  Michaelmas  then 
last ;  and  30/.  for  duties  payable  in  respect  of  stage 

coaches. 
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eoachee,  from  the  igth  June  to  the  30th  October  .    ^^^^- 

then  lart.     It  then  stated,  that  the  defendant  was  The  Kii^d 

indebted  to  the  deponent  in  the  smri  of  75/.  for  (^"^^ 

money  lent  in  Mai/  then  last,  and  that  he  (deponent)  ^^. 

had  received  no  security  or  satisfaction  therefore,  Wii^wV. 
except  the  bills  and  acceptances  of  the  said  defen:; 
dant,  which  were  then  oter-due,  and  unpaid. 

The  other  affidavit  stated,  tJiatthe  defendant  was 
indebted  to  the  Crown  in  the  sum  of  52L  135.  4^.  j 
vi2.  5/.  4^.  for  the  duties  payable  by  him  in  respect 
of  post  horses,  between  the  5th  and  isth  November 
then  instant;  13/.  for  certain  assessed  taxes^  pay- 
able at  Michaelmas  then  last ;  and  34/.  9^.  4d.  for  , 
duties  payable  by  him  in  respect  of  stage  coaches, 
from  4th  October  to  i«th  November.  And  that 
the  defendant  was  indebted  to  him  in  49/.  for 
money  lent  and  advanced^  and  for  rent  and  chaise- 
hire;  with  the  usual  allegations  of  insolvency, 
&c.  kc. 

It  WBB  now  submitted,  that  if  an  extent  w^:e  to 
be  allowed  in  such  cases  as  the  present,  it  would 
always  be  resorted  to,  instead  of  using  any  other  pro- 
cess ;  for  there  is  scarcely  a  man  in  the  kingdom  who 
would  not  be  in  a  condition  to  obtain  the  advanti^ 
ef  ah  extent  if  this  were  well  founded :  but  it  was 
insisted,  that  it  never  could  have  been  intended  by 
the  Legidatiu'e  to  apply  it  in  aid  of  such  debtors. 

[Wood,  JBorm,  obserred,  that  if  he  had  been 
l^iBEre  of  the  nature  of  the  di^bt  #heii  the  &t  wal ' 
allied  for,  «be  would  dot  have  granted  it] 


370 

i8i6. 

' J ' 

The  King 

iin  aid  of 
itXGHES) 

WlLTOH. 


CASES  IK  THE  EXCHEQUER* 

Dounceyrnsmg  to  show  cause,  on  the  gtb  Fe-^ 
hruary^  was  stopped  by  the  Court,  who  ordered  it  to 
stand  over  till  the  Crown  officers  had  been  served 
with  the  rule,  which  was  therefore  enlarged  till  the 
next  tenn. 


Tuetday, 
7th  May. 


The  Solicitor  General  now  attended  on  the  part 
of  the  Crown,  and  disclaimed  any  desire,  as  far  as 
the  revenue  was  concerned,  to  support  the  extent  in 
the  present  instance.  He  stated,  that  it  was  the 
object  of  the  Crown  officers,  that  the  prerogative 
process  should  be  supported  in  all  cases  where  it 
was  employed  for  the  benefit  of  the  public  service ; 
and  that  it  was  equally  their  object  that  it  should 
not  be  abused,  by  being  perverted  to  private  pur- 
poses alone.  And  he  submitted,  that  the  Crown, 
through  the  medium  of  this  Court,  possessed,  and 
might  exercise,  a  controlling  power  over  that  pro- 
cess with  which  the  Crown  was  armed  for  the 
protection  of  the  public  interest.  The  statute  of 
33  Hen.  VIII.  ch.  39,  sec.  55*,  has  given  to  this 
Court  a  discretionary  jurisdiction  in  the  case  of  pro- 
cess awarded  for  the  recovery  of  the  King's  ddbts^ 
Subsequent  to  that  statute,  this  Court  has  been  from 


*  And  every  such  several  suit  and  suits  (for  any  debt  or 
duties  growing  due  in  the  several  offioes  and  courU  o£  the 
King's  Exchequer,  &c.)  shall  be  made  in  every  of  the  said 
several  offices  and  courts,  under  the  several  seals  of  the  said 
several  courts,  by  capias^  extendijaciast  subpoena,  attachments, 
and  proclamations  of  allegiance,  if  need  ohall  require,  or  any  of 
them,  or  otherwise,  as  unto  the  said  seoerd  Courts  shaO  be 
thought  hy  their  discretions  expedient  Jor  the  speedy  recovery  of 
the  King*s  debts. 


time 


EASTER  TERM,  56  GEO.  III. 

time  to  time  in  the  exercise  of  that  discretion  so 
given  them,  and  has  established  certain  rules  and 
orders,  for  the  purpose  of  regulating  the  mode  of 
proceeding  in  such  cases,,  and  of  checking  abuses. 
The  Court  therefore  may  enquire,  in  all  cases,  whe- 
ther the  party  suing  an  extent  is  m  a  situation  to 
entitle  himself  to  the  Crown  process ;  and  where 
he  is  not,  they  have  power  to  set  it  aside.  If  the 
sanction  of  the  Crown  officers  were  necessary  to  an 
extent  in  aid,  it  would  certainly  not  in  the  present 
instance  have  been  granted. 


371 

1816. 

^ V ' 

Hie  Kino 
(in  aid  of 

IJuGHES) 

Wilton. 


Dauncey^  in  support  of  the  extent,  contended^ 
that  it  was  not  in  the  discretion  of  the  Court  to  say, 
that  a  debtor  to  the  Crown  (having  put  his  debt  on 
record,)  should  not  have  an  extent  in  aid.  Ac- 
cording to  the  argument  of  the  Solicitor  General, 
this  is  made  a  most  important  question ;  for  it  goes 
the  length  of  saying,  that  a  simple  contract  debtor 
is  in  no  case  entitled  to  an  extent  in  aid  without 
the^  sanction  of  the  officers  of  the  Crown.  It  has 
always  been  considered  at  the  bar,  and  allowed  by 
the  bench,  that  a  bondjide  debtor  of  the  Crown 
has  a  right  to  put  his  debt  on  record,  by  means  of 
procuring  an  extent  against  himself,  and  he  then 
becomejs  entitled  of  common  right,  to  an  extent  in 
aid  against  his  debtor ;  and  there  has  never  been  an 
instance  of  a  Baron  refusing,  in  hiy  discretion,  to 
grant  a  fiat  under  such  circumstances  fa^. 


[[Graham,  Baron.     I  do  not  agree  to  that  pro- 


fa^  Rex  v.  BkUchfird^  Anstr.  16ft  166. 


position. 
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^^*^'    ^  position,     A  ]Baron  is  entitle^  to  exercise  a  discre*- 

The  King    ^^  ^7  ^^  express  words  of  the  statute,  and  I 

(in  aid  of    thii^  this  is  the  sort  of  case  wherein  he  ought  to  use 

^*r*       i*  y  ^^^  it  is  at  least  a  novel  proceeding  for  a  debtor 

Wf  LTo  V*    of  the  Crown  thus  to  gain  an  advantage  by  this  pro- 

ceediqg,  inerely  in  con^uence  of  his  own  personal 

de&uk.] 

^Vl^ien  the  simple  contract  debt  has  been  once  put 
on  record,  there  is  no  difference  between  such  a 
debt  and  a  debt  by  bond,  except  as  affecting  thfi 
lands  of  the  debtor ;  and  whatever  alteration  it  may 
liereafter  be  thought  expedient  to  make  in  the 
law  in  that  respect,  by  the  Legislature,  the  Court  is 
at  present  bound  by  what  has  always  been  the  con- 
stant i^d  uniform  practice.  It  is  impossible  that 
Ae  Court  i^oiild  be  expected,  if  they  had  the  power, 
to  .discriminate  between  the  various  descriptions  of 
pmple  contract  debts,  and  to  say  which  shall  entitle 
the  ddlitor  to  the  Crown  process,  and  which  shall 
not. 

These  are  traversable  proceedings,  and  whatever 
can  be  urged  against  them  may  and  ought  to  be 
pleaded ;  but  the  present  attempt  is  to  set  aside  the 
extent  altogether,  on  motion,  on  the  ground  that  a 
sufficient  debt  is  not  owing  by  the  prosecutor  to  the 
Crown,  which  can  only  be  ascertained  by  the  result 
of  a  traverse. 

It  has  h^m  said,  thftt  the  sanction  of  the  law 
officers  of  the  Crown  should  be  in  all  cases  neces- 
sary to  ti^i{|Bittilg  of  qn extent;  bat,  l^oirever  that 

may 
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may  be  matter  of  consideration  in  futiure  times,  it  is  ^    ^^^^'    ^ 

certainly  not  at  present  necessary,  although  it  has    Th«  King 

baen  sometimes  recommended  by  the  Court*  (in  aid  «f 

"^  Hvoaxs) 

o. 

PeakCt  in  support  of  the  rule,  submitted,  that  the  Wiltok. 
defendant  had  been  advised  to  sedL  the  present  ob- 
ject by  motion,  to  avoid  the  minous  expense  which 
must  necessarily  attend  the  more  formal  course  of 
]deading  to  the  extent ;  for  the  Crown  being  the 
party,  tihough  only  nominally,  the  defendant  would 
not  be  entitled  to  costs ;  and  that  is  a  strong  reason 
why  the  Court  should  be  cautious  of  issuing  such 
•Kteiits  in  tiie  first  instance. 

.  This  is  obviously  a  mere  experiment.  An  extent 
has  never  befiare  been  issued  mEidersuch  dreum* 
stances,  «id  for  such  debts ;  and  that  akme  is  a 
signal  proof,  that  it  is  by  the  course  isf  the  Court 
impracticable. 

The  statute  of  33  Hen.  VIII.  is  confined  to 
specialties  and  debts  of  record. 

[Graham,  Baron.  The  Court  have  always 
construed  that  statute  as  comprehending  simple 
oentmct  debts.] 

Th^m  ft  material  distijiQtioii  arises  between  such 
debts  a$  are  due  t9  the  Crowp  from  persons  espcr 
ctally  «teusfeed  by  the  Crown  :in  some  official  chur 
xaeter»  tr  Qtherwiae  where  ;€(9t€denfie  is  laposed,  (as 
in  the  eaae  of  diose  who  bfisome  dd}tan  to  jbbe  K^ 
by  httTOig  pogsfflsinn  of  atone;^  due  te  the  Cncum 

from 
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from  third  persons,)  and  such  debts  as  are  due  from 
The^iNG    private  subjects  who  have  no  intercourse  with  the 
{in  aid  of    Crown,  nor  are  entrusted  in  any  other  way  than  by 
^"^*'    being  suffered  to  become  so  indebted  on  their  own 
Wilton,     account.  The  former  ought,  for  the  protection  of  him- 
self and  the  public,  to  have  the  privilege  of  making 
himself  a  debtor  on  record,  for  the  purpose  of  ob- 
taining an  extent  in  aid ;  the  latter  ought  not,  unless 
the  officens  of  the  Crown  had  first  proceeded  against 
them,  and  then  only  because  it  would  be  really  an 
extent  by  and  for  the  benefit  of  the  Crown. 

The  Solicitor  General,  in  reply,  insisted,  that  this 
process  being  one  which  was  exclusively  instituted 
for  the  benefit  of  the  Crown,  and  was  sued  out  ^t 
the  suit  of  the  King,  and  in  the  name  of  the  King» 
the  officers  of  the  Crown  ought  to  be  invested  with 
a  control  over  it  in  any  stage  of  the  proceeding, 
and  might  abandon  the  prosecution  of  the  suit  at 
any  time,  as  they  might  a  public  indictment  or 
information,  which  cannot  be  proceeded  in  after 
a  nolle  prosequi  by  the  Attorney  General,  even 
though  it  should  be  corruptly  obtained. 

The  proceedings  in  the  present  instance,  if  well 
founded,  would  create  a  perfect  anomaly  in  the 
law,  establishing  that  any  one  who  should  be,  by 
atoy  means,  indebted  to  -the  Crown,  in  however 
small  a  sum,  might  procure  an  extent  to  be  issued 
against  himself,  which  would  entitle  him  to  an 
extent  in  aid,  and  give  him  a  priority  as  to  all  the 
other  creditors  of  his  debtor ;  and,  it  is  said,  he 
would  be  entitled  to  that  advantage  of  common 

right. 
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nglit,  and  ind^ndently  of  the  Crown  or  the  Crown  ^8i6, 
officers.'  The  case  of  the  King  v.  Blatc^ord,  rj^^u^,j,c> 
which  has  been  cited,  does  not  decide  anything  (in  aid  of- 
which  wQuld  go  to  establish  such  a  doctrine;  and  Hughb») 
there  may  have  been  many  particular  circumstances  Wiltox^ 
in  that  case  which  migM  have  influenced  the  de- 
cision, even  as  far  as  it  goes,  of  which  we  are  not 
informed  by  the  jeport.  That  case,  however,  is  idso 
an  authority  to  show  that  the  Court  exercises  a  con* 
trol  in  matters  of  extent,  as  it  notices  that  rules  had 
been  made  with  rc^gaid  to  the  issuing  the  process, 
without  observing  which,  it  could  not  have  been 
granted.  The  foundation  of  all  the  rules  which 
were  made  in  Hilary  Term  15  Ch.  L  was  expressly 
to  prevent  the  abuses  which  had  become  prevalent. 
Such  restraints,  therefore,  having  been  from  time  to 
time  put  on  this  process,  in  the  hands  of  Crown 
debtors,  sufficiently  proves  that  the  right  to  use  it  is 
not  a  common  right  of  the  subject.  Those  rules  were 
followed  by  one  in  Michaehnas  Term,  3d  tViUiam 
and  Marjfi  whereby  the  Court  ordered,  that  no  ex- 
tent should  issue  on  bonds  to  the  Crown,  before 
one  of  the  Barons  of  the  Court  should  have  been 
attended  vnth  the  bond*.  Such  a  rule  has  the 
e£^  of  precluding  the  party  to  the  bond  from 
suing  out  an  extent,  without  the  consent  of  the 
officer  of  the  revenue  department,  in  whose  custody 
the  bond  is  kept* 

The  Crown,  therefore,  through  the  medium  of 
this  Court,  has  a  power  of  witholding  the  extent^ 

*  Vid^  JUx  V.  S^y,  ante,  p.  164. 
VOL.  II,  D  D  and 
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^^^^'    ,  and  of  saying  in  what  particular  cases  only,  it  shall 
Th^  King    ^  issued,  and  the  subject  has  not  the  indefeasible 

(inaidof    right  which  it  has  been  urged  that  he  has,  lousing 
uGHEs)    ^^    Oo^n  process  without  the  consent  of  the 

WiLTosr.  Crown,  ahd  even  against  the  interest  of  the  Crown: 
If  the  subject  really  had  such  a  right,  he  might,  by 
electing  to  proceed  against  himself  by  extent,  often 
deprive  the  Crown,  (which  cannot  have  two  rCTnedieB 
at  once,)  of  a  more  summary  course.  For  instance, 
in  the  case  of  taxes,  the  act  gives  the  eoUector  a 
speedy  method  of  proceeding  by  distress ;  but  if 
an  extent  has  been  issued,  that  remedy  is  thereby 
defeated.  The  right,  therefore,  must  be  taken  to 
exist,  with  this  qualification,  that  the  Crown  con- 
sents to  let  its  debtor  use  its  process,  or  at  lessk 
that  it  does  not  dissent. 

The  doctrine  of  a  common  general  right  being 
thus  disposed  of,  the  nex,t  question  is,  as  to  the  species 
of  debt  which  must  be  due  from  the  party  prosecut- 
ing the  extenti  to  entitle  him  to  the  process^  It 
is  not  every  band  Ji<ie  simple  contract  debtor  to 
the  Crown  who  is  entitled  to  it.  The  siibsljance  <rf' 
the  argument  on  this  part  of  the  case  w«s,  that  die 
debt  must  be  such  a  (me  a«i  besp^dks  a  tfust  on  the 
part  of  the  Crown,  and  a  respooabiiUty  on  the  part 
of  the  debtor ;  wherea9  here  thei^e  is  po  such  thing* 
It  is  a  mere  common  debt,  for  common  taxeff,  for 
the  recovery  of  which  a  peculiar  mode  of  proceeding 
is  pointed  out  by  the  statute^  which  the  dditor 
ought  not  to  be  permitted  to  s^per8ede  by  cavw^ 
an  extent  to  issue  against  himself. 

Cur.  adv.  xndt. 

Thomson, 
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Thomson,  Chirf  Baron^   having  rec^itulated  ^^'^- 

the  mfltterial  pointa  of  the  ease,  and  stated  the. ob»  •j^^  i^^^^ 

jeettoQS  which  had  been  taken  to  this  extent,  now  ( m  aid  of 

gave  judgment  as  Mows :  Hughbs) 


We  can  find  no  instance  of  an  extent  ha;riDg 
ever  been  issued,  founded  on  debts  of  such  a 
nature  as  those  on  which  this  writ  has  been  ob-* 
tained,  after  a  diligent  search  having  been  made  in 
the  oflSce  by  our  direction,  for  precedents ;  and  the 
prodigioiis  inconvenia^ee  which  would  follow,  from 
pehnitting  this  prodess  to  be  issued  by  persons 
indebted  to  the  Cro^n  in  the  way  in  which  this  per* 
soil  is,  so  as  to  give  such  debtcnrs  to  the  Crown  am 
vildue  preference,  inclines  us  to  be  of  opinion,  that; 
thi  present  case  is  not  one  in  which  we  ought  to 
permit  the  Crown  process  to  be  used. 

This  is  not  the  case  of  a  person  indebted  to 
the  Crown  under  cifrumfttances  which  form  the 
usual  foundation  of  extents  in  aid ;  bat  the  only 
ground  in  this  instance,  is  an  ordinary  debt  due  to 
the  Crown,  of  small  amount,  arising  bom  certain 
cuirent  duties  being  unpaid.  So  that,  if  this  were 
permitted,  almost  any  person  whatever  who  siiould 
be  in  any  manner  indebted  to  the  Crown,  (as  almost 
every  individual  is  at  all  times,  for  taxes  of  some 
description,)  and  that  to  the  smallest  amount,  would 
be  entitled  to  the  benefit  of  this  extraordinary 
proceeding ;  and  in  cases  of  insolvency  would  gain 
a  priority  over  the  other  creditors  of  the  debtor, 
for  any  debt,  however  large,  though  their  own  debt 
to  the  Crown  should  not  exceed  four  or  five  pounds* 
p  D  2  To 


p. 
Wjltos; 
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1816,       To  give  an  instance  of  an  extreme  case,  eVery 

The  King    benefised   clergyman    would  be  entitled  to  this 

(maid of    process  at  any  time  against  his  debtor,   because 

uoHEs)    ^^^  beneficed  clergy  are  at  all  times  of  the  year 

WiLToir.    indebted  to  the  Crown,  in  respect  of  their  tenths, 

though  not  amounting  perhaps  to  more  than  forty 

shillings  a  year  in  the  whole.     Such  a  doctrine 

could  not  but  be  pregnant  with  the  most  mischieTOus 

consequencels. 

It  was  ui^ed,  that  the  ground  of  Ais  motion  ii 
properly  the  subject-matter  of  plea,  aiid  not  of  a 
summary  application  to  set  aside  the  extent ;  but 
I  cannot  see  how  it  could  be  pleaded,  because  the 
debt  on  which  th^  extent  is  founded  could  not  be 
traversed  by  the  defendant,  as  no  doubt  Hughes 
was  indebted  to  the  Crown  at  the  time  of  issuing 
the  extent,  in  the  manner  stated  in  the  affidavit* 

The  question  now  hefort  the  Court  is,  whether, 
being  so  indebted,  the  prosecutor  had  thereby  be* 
come  entitled  to  sue  out  an  extent  for  the  purpose 
of  recovering  his  own  debt  from  the  defendants 
We  are  clearly  of  opinion  that  he  was  not  so  entitled; 
and  therefore  we  thjoik,  that  this  extent  should  be 
superseded,  quia  improvide  emanmnt. 

Rule  made  absolute. 


Es  parte 
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1816. 

Ex  parte  Hippesley.  '^ v— — - 

Wednctdayt 
^U  Hay, 


JDaUNCEY  applied  to  the  Court  for  a  writ  of  The  aiiega- 
tfiem  clausit  estremumy  on  a  special  affidavit  framed  ^***"'  squired 

,         *      .     1         .  ^    ,  toht  nude  m 

to  medt  the  particular  cuxumstances  of  the  appli-  the  affidavit  to 
cant's  case.     Sheppard  was  indebted  at  the  time  [e^Ui'^id,*' 
of  his  death   to  Hippesley ,  upon  simple    con-  Jl^"*'^**^^ 
traet ;  and  administration  having  been  granted  to  sued  for  in 
another  creditor  of  ShepparcTs  in  the  same  degree,  courv'^an- 
that  creditor  had  thereby  obtained  the  advantage  of  "°^  ^  ^!*- 
an  administrator's  privilege  of  retainer.    Hippesley  nor  can  the  * 
then,  filed  a  bill  for  relief  by  means  of  the  inter-  ST^t^Ur" 
position   of  a  Court  of  Equity;  but  having  been  pcnnittcdto 
afterwards  advised  that  he  might  have  sued  an  ex-  other  mode  of 
tent,  (diem  clausit  extremum^)  by  reason  of  his  pj^^i??' 
having  given  a  bond  to  the  Crown  as  a  maltster,  he  eicctedhyhim 
abandoned  his  suit  in  Equity  for  the  sake  of  that  covery  ofhit 

object.  debt,  for  iJ»e 

vMjwvv.  purpose  of 

enabling  him 

The  difficulty  then  arose  on  the  practicability  of  aiieg^om*' 
his  making  the  usual  affidavit,  with  the  necessary    TheCn>wn*t 
allegation,  that  the  debt  had  not  been  sued  for  in  5*5^3  i^"°' 
any  other  Court ;  and  in  consequence  of  that  diffi-  ciMuitextn- 
culty,  the  present  motion  was  made  in  open  Court,  after  the^eath 
on  aa  affidavit  detailing  all  the  facts  at  length,  in  f  ^".f  J^'^''* 
addition  to  the  usual  statements,  with  an  allegation,  ««tate,  unlets 
that  the  suit  which  had  been  commenced  in  the  bccnfoundTn 
Court  of  Equity  had  been  since  abandoned :  when   ^^^^"^^^ 

ceased. 

The  Court  held,  that  the  applicant  could  not 
DD  3  be 
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ig^6'       be  pennitted,  after  having  made  his  election  to  pro-' 

Ex  parte     ^^^  ^  another  manner,  to  abandon  that  proceeding 

HipFjttLET.  for  the  purpose  of  the  present  object,  and  that  the 

allegation  could  not  be  dispensed  with,  or  even  ao 

modified  as  was  now  proposed. 

Thomson,  CfUef  Baron.  It  is  quite  impossible 
that  we  can  grant  this  application. 

There  is  another  ground  of  objection;  a  diem 
clausit  estremum  may  certainly  issile  at  the  instance 
of  the  Cnmrij  against  the  estate  of  its  debtor  in  a 
proper  case,  but  never  in  aids  unless  the  debt  hag 
been  found  in  the  life-time  of  the  debtor.  The 
case  in  Parker  (a)  is  decisive  on  that  point*. 

Mofei<m  reused* 

{a J  Rex  V.  The  Estate  tff  Henry  Boojif  deceased,  p.  19. 

•.There  ariset,  perhaps  another  ofajjection  to  tbe  i^plica* 
Uon,  from  the  necessity  of  the  allegation  of  some  act  of 
insolvency,  which  would  be  often  difficult  after  the  debtor » 


The 
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The  Attorney  General  t\  Pougett.  > — -J^-^ 

(Demurrer.)  "UTm^^ 

Scire  facias,  tei*ed  12th  November,  (54th  Unless  a  vc«*ci 
of  the  King)  on  bcmd  to  the  Crown  dated  4th  Maa/j  out^^e 
53  Geo.  Ill,  for  1^090  A,  reciting  an  order  of  the  J^f^^j^h^^r 
Treasury  of  the  ist  Mcof  1813,  permitting  certain  cargo,  it  is  not 
vessels  to  depart  with  hides  shipped  previous  to  the  ^rtation  of 
.passiDtt  of  the  Act  of  ParKament  of  the  15th  April  the  goods  ^^ 

\         X         .  .  ,     .  1.,  will  protect 

then  last,  unposing  new  duties  on  hides,   upon  the  cargo  from 
security  being  given  for  the  payment  of  the  said  g^quVntiy^^^^ 
duties,  if  the  said  hides,  so  di^pped  as  aforesaid,  were  ?^^  ^^,  ^^^ 
liable  thereto }  and  that  the  defendant  had  shipped  of  goods  of 
on  board  one  of  such  vessels  (the  Henrietta  Ni-  Sre!lKgh 
chMSf)  for  Ostmds  4*54^  hides,  weighing  130,544  sheisnotoniv 
pounds:    conditioned  that  the  defendant  or  his  afloat, but 
suretyshould,<»i  demand,  pay  to  thecollector  inwards  ^hrou^h  all 
of  the  customs  at  the  port  o£  London,  all  and  every  the  formalities 
the  duties  of  customs  so  imposed  by  the  said  Act  atthT"ustom^. 
of  Parliament,  if  liable  thereto,  JaK"ex^" 

portation 

Plea,  that  the  said  hides,  so  sliippei  &c.  for  ex^  duties.    And 

*  *  all  such  new 

imposts  as  an 
laid  on  such 


portation,  were  not,  nor  were  any  of  them  liable  to  imposts  as  are 
the  duties  iraposect  by  the  said  Act,  as  in  the  said  ^^^dHtuch 
condition  mentioned^  .  ^5*^^^  ^^^  ^**" 

^  sel  IS  water- 

^      •.       .  ♦    ^.  •  V      %  ^      T  ^™*  within 

Rephcatioit,  precmat  nan,  because  the  defendant,  any  part  of 
before  the  making  of  the  said  writhig  obligatory,  ^^^P^*^- 
andf  befoffi  the  string  out  of  the  said  writ  of  scire  parliament 
fdciaSj  sMpped  and  put  on  board  the  said  vessel,  to  "^^  an^error 

by  ortiissiort  irt  i  former  sfatute  of  th^  samt  session,  has  relation  back  to  the  time 
iHioA  the  first.  Act  was  p^asit; 

*        D  D  4  be 
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1816.  be  exported  to  Ostendy  beyond  the  seas,  (tiie  same 
Attornsy  ^^^  ^  P^^'^  under  the  dominicm  of  the  person  ex- 
General  ercising  the  power  of  sovereignty  vsiFrance^y  divers 
PouGETT*  ^^^'^  quantities,  to  wit,  4,540  foreign  hides  in  die 
hair,  not  tanned,  tawed,  curried,  or  otherwise  dres- 
sed, weighing  130,544  pounds,  to  wit,  on  the  25th 
March  1813,  at,  &c. ;  and  that  At  samef  hides 
then  and  there  continued  so  shipped  onr  hoard  the 
same  vessel^  in  the  same  portj  and  not  exported 
from  and  out  of  this  kingdom^  until  after  ikepass- 
ing  of  the  said  Act  of  Parliament  in  the  said  con* 
dition  mentioned;  cmd  that  the  same  hides  ^oAsre 
hefiyre  the  suing  out  qf  the  said  writ  of  sdrefaciaSj 
to  wit,  on  the  6th  May  1813,  at,  &c.  exported  fieai 
and  out  of  this  kingdom  in  the  said  vessel. — Andtliat^ 
by  virtue  of  the  said  Act  of  Paiiiament,  in  the  said 
condition  mentioned,  and  of  another  Act  qf  Pw^ 
liament  of  the  SZ^  Geo.  III.  made  and  passed, 
amongst  other  things,  to  explain  and  amend  the 
said  last  mentioned  Act,  the  ssme  goods  became 
liable  to  the  payment  of  certain  duties  of  customs  to 
the.amoynt  of  545/. ;  and  that  some  were  then  and 
still  are  wholly  unpaid. 

Rejoinder,-— That  although  the  said  hides  in  the 
said  condition  and  replication  mentioned,  were  ship 
ped  and  put  on  board  the  said  vessel,  in  the  said 
port  of  London^  to  be  tnm^rted  to  Ostend^  and 
so  continued,  &c.  until  after  the  passing  of  the  said 
Act;  and  although,  before  the  issuing  of  the  said 
wxit,  said  vessel' dqwrted  with  said  hides  to  Osttnd^ 
yet  the  said  hideSf  and  every  qfthem^  were  so  ship^  ' 
ped  and  put  on  board  the  said  vessel  long  before 

the 
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tte  passing  of  either  of  the  said  Acts  ofParBament. 
in  ^e  said  replication  mentioned; --and  that  long 
before  the  pasaii^  of  either  of  the  said  Acts,  to  wit, 
on  the  a2d  March  1813,  the  said  vessel  was  duly 
eitfered  outwards  forOstend  aforesaid,  at  the  custom- 
house.— And  that,  before  the  passing,  &c.  to  wit,  on 
25th  March  1813,  the  said  hides  were  dulj  entered 
and  cleared  at  the  custom-house  as  goods  to.  be 
ihippod  on  board  the  said  vessel,  and  to  be  duly 
exported  as  aforesaid.  And  the  said  defendant  fur« 
ther  saith,  that  according  to  the  rule  established  in 
edlecting  the  duties  of  customs,  the  duties  payable 
upon  goods  exported  are  levied  and  paid  at  the  time 
of  the  entry  of  such  goods  outwards,  at  the  custom- 
house of  the  place  where  such  entry  is  made.  And 
that,  on  the  making  the  said  entry,  and  before  the 
passing  of  either  of  the  said  Acta  of  Fadiament,  he 
duly  oKCCuted  the  usual  bond  for  the  due  exports- 
tion  of  the  said  goods,  and  that  the  same. should 
not  bere-landed  in  this  country.  And  that  the  said 
hides*  after  they  had  been  so  entered,  were  shipped 
forthe  purpose  aforesaid,  and  were  not  afterwards 
re*Ianded,  but  remained  on  board  for  the  purpose  of 
being  transported  to  Ostendy  according  to  the  entry 
thereof,  until  the  said  vessel  afterward^  and  after 
the  said  treasury  order,  departed  from  this  kii^^dom 
toOstend.  Therefore  defendant  saith,  that,  th^ 
snd  hides  were  not  liable  to  the  duties  imposed  by 
the  said  Act  of  Parliament. 


AtTO]|M£Y 

GbnbsaI/ 

POUOBTT. 


Demurrer  to  the  rqoinder,  andJcMnder  in.  dew 
munrer* 


Roe 
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t^PoiSwi        ^^  ^^  heard  in  si^port  of  the  demorrtr,  aod 

* V '  Coplejf^  Scarjeant^  ior  the  leioittdar,  when  the  Gomt 

Tuf^a^iiKov.  ordered  a  second  argoment ; 

1816.  In  which  Walton  annied  for  die  demwiiMv  md 

'^— V '  Beitf  S^eanty  contra. 


Theooomelfor  the  Crown  contended,,  tiiat  whit 
all^psd  by  the  rgoinder  to  have  been  done^  iak 
AOt  amount  to  an  deportation  oi  the  faidet;  and 
that  therefore  the  j  were  anbject  to  the  new  diitier 
iinpoaed  on  the  goods,  while  the  vesid  wm  in  thr 
port,  by  the  53  Geo.  IIL  cfa.  33*,  that 

The  question  wiiether  the  hides  so  sh^p^ed  are  to 
be  considered  HaUe  to  the  additiiHial  duty,  woidd 
dipeiid  entirely  on  the  constniction  which  the 
Onirtfllioidd  giro  to  the  wwd  ^exportedy''  as  ased 
m  the  statute,  lu  otHnmon  parhmee,  it  means 
carrying  out  of  port ;  and  by  the  use  of  the  ward 
in  variouB  other  adts,  that  must  be  also  its  kgal 
imd.  kgisbtiiie  construction.    Tfaua  the  3fid 


*  By  sec«  i»  it  is  cmactod,  that  from  and  after  the  pa^siDg 
of  Ae  Act,  there  shall  be  raised,  &c.  upon  goods,  warey,  ami 
merdiandize  exported  fVotn  Great  Britain^  ^e  srrei^fiewand 
sAiitlOiial  ditlls»of  eHsfeons  set  Ibrtb  1^  a  si^faeMe  usAmd 
^  Thf^  schedule  W99  ddectwe,  the  quantilr  ^  ni*^ 
hides^  for  wbichiha  dafjr  was  lataat  to  have  beea  p^diie, 
being  omitted  to  be  expressed.  The  wotds  in  the  schedule 
are,  <^  Hides,  foreign,  of  all  sorts,  in  the  hair,  not  tanned,  Ac. 
**  exported  to  France,  &c.  the  sum  of  95.  4^."  To  rectify 
Aat  mittslccy  by  cjiap*  105,  (after  iledting  tbe  «ri»>  it  is 
enacted,  that  the  saidsum  of  g<.  41/.  shall  be  chargastaks  (as 
was  intended)  on  erery  hundred  weight  of  such  hides. 

Geo. 
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Geo.  III.  ch.  43,  sec  2,  takes  a  distinction  be- 
tween shipping  for  exportation  and  exporting^  by 
the  different  sense  in  whidi  it  employs  the  words 
when  (adverting  to  persons  beginning  to  ship  sugar, 
when  under  the  price  at  which  the  drawbacks  were 
ta  cease  to  be  allowed  on  exportation,)  it  permits 
them  to  export  and  receive  the  drawbacks  on  such 
sugar,  although  it  might  have  risen  in  price  to  the 
sEoa  at  which  such  drairfiack  was  to  cease  to  be 
allowed  on  the  exportation  thereof,  after  such  per* 
sons  shall  have  begun  to  ship  the  same^  and  before 
theejpportation  thereof.  And  the  same  dtistinctien  is 
taken  in  several  other  statutes,  as  the  23d  Geo.  III. 
eh.  21,  which  gives  a  bounty  on  the  exportation 
of  calicoes ;  and  the  41st  Geo*  III.  ch»  44,  which 
enacts,  that  the  drawba^  and  bounties  payable  on 
the  exportation  of  sugar,  shall  be  paid  4m  4iU  such 
sugar  as  shall  have  been,  or  isball  be  ibipped  or  kden 
on  board  any  siiip,  ot  water»bome,  with  intent  sg 
to  be  shipped  for  exportation,  making  the  acts  coai'- 
pletely  distinct.  The  same  diflference  obtains  in  the 
meaning  of  the  words  importation  and  entry,  in  the 
53  Geo.  III.  c.  33,  sec.  2.  The  case  in  Bunhury(a)^ 
of  Leaper  v.  Smithy  was  cited  to  show  that  there 
eould  be  no  legal  importatioB  until  the  ship  arrives 
within  the  limits  of  &e  port ;  and,  by  parity  of 
reason,  there  can  be  no  exportation  until  without 
the  limits.  Sir  Thomas  Cooke  v.  The  Attorney 
General  (b) J  was  also  cited,  where  it  was  resolved^ 
that  goods  bemg  shipped  on  board  for  exporti^ioA^ 
without  going  out  (Sporty  was  not  an  exportatioB^ 


3^5 
1816. 

Attokvsy 
Oeveral. 

V, 
PotJGETT. 


(a)  BiinV.  ^.  7^. 


(l)  Parker,  268. 


And 
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^8^^-   ,   And  the  recent  case  of  WiiUams  v.  Matshatty  iu 
Attorket  the  Conrt  of  Common  Fleas  ('cj,  was  much  relied 
General    on,  where  the  question  was,   whether  a  ressel's 
PouGSTT*   ^^ceoae  ceased  to  affisrd  her  protection :  and  it  de^ 
pended  on  whether  she  had  exported  her  cargo  l^ 
the  lolii  September.  She  had.cleared  at  the  custom- 
house on  the  gth,  but  was  at  Gravesend  on  the 
12th;  .and  (it  being  a  fair  case)  Gibbs^  Chfef 
Justice,  reluctantly  held  himself  bound,  by  the  ndes 
of  law»  to  say  that  that  was  not  an  exportation^ 

As  to  the  point  of  the  retrospective  operation  of 
the  Act,  die  case  pf  Latless  v.  Hobnes  {dj  was 
relied  on,  vfhsteboTid  fide  annuity  deeda  were  set 
aside,  because  not  enrolled  according  to  the  exN 
gence  of  an  Act  of  Parlilanent,  which  had  not 
received  the  royal  ass^it  till  four  months  after  the 
execution  of  those  defeds ;  and  the  Mding  ease  on  the 
point  of  the  time  from  whence  Acts  of  Parliamenl 
are  to  take  eflfect,  of  th^  Attorney  General,  y. 
Panier  fej,  cited  on  that  occasion,  in  which  the 
House  of  Lords  held  (affirming  the  decree  of  die 
Comt  of  Exchequer),  that  a  duty  imposed  by  an 
Act  of  Parliament  on  the  exportation  of  riGe,.al> 
tached  on  rice  whieh  had  Ibecau  eiqported  before  the 
Act  had  received  the  royal  assent. 

On  tiie  other  han^  it.  was  argued,  that  tibe  term 
exportation,  was .  one  which,  ^  in  cases  of^  this  sort^ 
ought  to  be  considered^,  with  regard  to  the  subject- 
matter,  and  the  object  of  the  statute,  as  a  revenue 

(cj  2  Marsh's  Rep.  9a.  (dJ    4  T.  R.  660. 

(ej  6  Bn  P.  C.  486. 

law. 
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law,  rather  than  according  to  any  popular  accepta-  i^i^* 
tion  of  the  word;  and  j^hat  the  statutes  relatmg  to  attornet- 
the  revenue  should  be  construed  to  give  effect  to  General 
their  policy  and  intent,  with  a  view  to  the  pur-  pqugett. 
pose  for  which  they  were  made. — That  according 
to  the  practice  of  the  custom-house  it  must  be 
taken,  that  for  the  purposes  of  the  intention  of 
the  Legislature,  when  the  duties  have  been  paid, 
the  hides  shipped  on  board,  and  the  entry  out- 
wards and  clearance  have  been  completed,  the 
goods  must  be  considered  as  exported,  at  least  as 
lar  as  the  merchant  is  bound,  for  he  has  done 
all  he  could ;  and  if,  afterwards,  he  should  be  de- 
tained in  the  river  by  any  inevitable  accident,  he  « 
would  be  free  from  blame,  and  ought  to  be  free 
from  evil  consequences. — That  it  would  other* 
wise  be  a  most  embarrassing  and  ruinous  thing  to 
merchants,  who  speculate  in  trad^  and  of  course 
are  guided  in  their  calculations  by  the  known 
amount  of  the  duties  on  exportation  at  the  time  of 
their  making  a  shipment,  if  before  the  vessel  should 
get  out  of  the  river,  or  be  actually  beyond  the  limits 
of  the  port,  they  would  become  liable  to  new  duties 
imposed  in  the  mean  thne,  by  which  their  ventaxp 
m^ht  be  defeated  and  themselves  ruined :  for^ 
having  once  shipped  his  goods,  the  merchant  can- 
not re-land  them  without  incurring  a  forfeiture  of 
his  bond,  so  that  his  case  is  most  hard. — ^And  that 
as  a  merchant  who  had  so  shipped  goods  for  ex- 
portation, would  not  be  allowed  a  bounty  given  by 
a  subsequrat  Act  on  all  such  exportations,  he  ought 
not  to  be  liable  to  a  subsequent  duty. 

To 
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^    '*^^'    ^       To  8H{iport  the  first  proposition,  that  Courts  hare 

Attornbit-  ^  discretion  in  construing  stiltutes,  the  following 

Gkkeral    dictum  from  Hobart(f)  was  cited ;  wfaare  it  was 

PotroETT.     ^^»  (^^®  inquiry  being  by  what  rule  judges  were 

guided  in  a  diverse  exposition  of  the  same  word  and 

sentence,)  "  It  is  by  that  liberty  and  authority*  thiKt 

^'  judges  have  over  laws,  especially  over  statute  laws, 

*^  according  to  reason  and  best  convenience,  to 

^'  mould  them  to  the  truest  and  beat  use/' 

As  an  authority  that  exportation  need  not  be 
completed  by  passing  the  limits  of  the  port,  the 
case  of  custom  in  Coke's  Rep.  fg)  wai  cited,  which 
was  this ;  a  merchant  who  had  brought  Bay  salt  to 
a  haven  in  England^  sold  a  part,  and  discharged 
them  to  another  ship,  in  which  they  were  traas- 
ported  again,  without  having  beai  put  on  shore,  but 
having  been  always  water-borne ;  and  it  was  hdd, 
that  that  waa  an  importation,  and  subjected  the 
goods  to  pay  custom*  In  that  case,  too,  ^hiding  to 
'  the  words  of  the  statute  i  EUz.  eh.  1 1,  conb^mii^ 
exportaHohy  the  meaning  of  that  word  is  given  in 
the  t^te.  as  being  "  sentjrom  the  ^tekarf^  key^  9t 
"  x)ffier  place  on  the  bmd.^  If,  is  wad  held  there, 
the  discharging  goods  out  of  the  ship,  is  a  puttmg 
them  upon  the  land,  is  not  the  loading  goods  on 
board,  td  be  construed  to  be  a  cattyingout  of  thepott  ? 

A  manuscript  note  of  a  case,  on  which  Sir  fVilBam 
Scott  had  given  judgment,  was  also  cited,  in  answer 
f 0  that  from  Marshali; — the  ca»B  of  the  MarSy 


(f)  Sh^ddr.  RaieUffbf  p.  346. 


(gj  12  Rep.  i8. 

Captain 
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Cspl^Bl&wer^  in  i8i5}-^wliere  (it  was  said,)  1816- 

that  although  the  license  to  export  expired  on  the  attorney 

Sth  Mtg/  18149  snd  although  the  ship  did  not  sail  General 

tiU  the  9th,  and  was  captured  on  the  17th,   Sir  pQ^„, 
JViUiam  Scott  thought  that  she  was  still  within  the 
pratection  of  the  license,  and  restored  her. 

[Thomson,  Chief  Barwiy  having  intimated  that 
there  must  have  h&esk  some  very  particular  grounds 
fiir  that  judgment,  the  counsel  professed  themselves 
uaahle  to  furnish  any  more  of  the  case  than  the 
mere  result.] 

To  distinguish  the  case  before  the  Court  from 
those  cited  for  the  Crown,  it  was  ai^ed,  that  the  case  ' 
in  Pcarker^  of  Sir  Thomas  Cooke  v.  The  Attorney 
Oemraly  did  netapidy;  because  there,  after  the  goods 
had  been  diipped  on  board,for  e^KirtatioDi  by  a  cer^ 
tarn  time^  they  were  endorsed  to  another  ship,  and 
that  while  in  the  port ;  and  therefore  the  drawback 
was  lo^t,  because  they  were  not  carried  out  by  the  ship 
m&mnthe  timeM  Hiere  is  a  di&rence  too,  whether 
die  goods  are  expcurted  in  a  British  or  fcveign  ship; 
aad  they  might  have  been  endorsed  to  the  latter  in 
thatoase.  Tlieoaaeof  ^i/i«m^v.MarsAa/labowas 
aaid  not  to  apply  to  tho  present,  because  they  vrara 
dioerso  intitUu.  That  was  a  question  on  a  license 
in  whkh  the  time  oi  sailmg  from  the  port  is  most 
material,  and  of  the  essence  of  the  thing ;  whereas 
in  matteiB  relating  ta  the  customs,  the  sailing  ost 
of  port  is  of  no  importance,  provided  the  dotias 
be  paid»  and  the  caigo  be  shqipad  ahd  not  fe%. 
landed.      There   is  no    tme  mentioned  in  the 

bond 
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1816.  boiid  for  the  departure  of  the  vessel^  and,  for 
Attornet  every  purpose  of  the  revenue,  she  has  departed 
General  qj^^  exported,  as  soon  as  she  has  received  her  caigo 
on  board  and  gone  through  all  the  formalities,  paid 
the  duties,  and  obtained  the  dustom-house  oocquet. 
The  difference  is,  that  as  far  as  ^he  underwriters  are 
concerned,  the  word  exporting,  according  to  the 
terms  of  the  license,  means  leaving  the  port  and 
commencing  the  voyage.  But  where  the  revenue  is 
interested,  exportation  means  nothing  more  than 
taking  the  goods  on  board,  not  to  be  again  re« 
landed,  and  satisfying  the  customs  ;  and  there  liei 
the  distinction  between  this  case  and  that  of  licenses, 
with  whiph  clearing  from  the  customs  has  notbing 
to  do. 


Hie  objection  was  then  taken  on  the  questiou 
whether  these  goods  were  affected  by  the  second 
Act.  The  first  Act  passed  on  the  15th  April  (53d 
of  the  King)  and  the  second,  on  the  10th  Jufy 
following;  and  the  goodis  were  exported,  intli» 
mean  time,  according  to  leither  sensie  of  the  word. 
It  was  therefore  contended,  that  as  when  the 
last  Act  passed,  the  goods  were  unquestionably 
exported,  and  as  the  first  derived  all  its  ^efficacy 
and  power  from  that,  (for  without  it,  it  would  have 
been  whdly  nugatory  and  hioperative,)  no  duties 
were  in  fiiet  impeded  tQl  afier  these  goods  had 
,  be^  actually  exported,  and  therefore  none  were 
payable  at  all,  or  at  most  only  9^.  6d.  on  the  whole 
eaigo.  And  on  that  point,  the  case  of  Gibnore  v. 
Shuter  (%)  was  cited ;  where  it  was  determined 


(k)  2  Lev.  a«7. 


that 
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that  i  promi^  within  the  stutute  of  frauds  was 
binding,  where  made  before  that  statute^  though^  not 
sued  on  till  long  afler  it. 

In  r^ply^  it  was  contend^,  that  the  ease  from 
Chke  did  not  press  on  the  Crown  in  this  instance,  be* 
cause  the  question  there  was,  whether  goods  brought 
into  the  port  were  liable  to  the  duties  payable  on 
landing  them;  and  it  was  determined,  that  what  had 
been  done  there  was  tantamount  to  laying  them  on 
land.  And  it  was  insisted  that  the  cases  from  Parker j 
and  MarshaUj  bore  the  Crown  out  in  its  construction 
of  this  statute,  that  shipfiient  is  not  exportation;—^ 
that  there  could  not  be  an  exportation  for  one  pur* 
pose,  and  not  for  another; — that  the  present  Case  was 
not  one  of  greater  hardship  than  what  happened  con- 
stantly to  wine  merchants  to  whom  it  was  not  conve- 
nient to  take  away  their  stock,  which  continues  liable 
to  all  the  new  duties  j— that  the  dictum  from  Hobart 
was  there  used  in  favour  of  the  Crown ; — and  that 
the  Admiralty  case  was  quite  inconclusive,  and  flir-* 
nished  no  answer  to  that  of  Williams  v»  Marshall: 
and  perhaps  a  Court  of  Law  might  determine  a 
question  of  valMity  of  license  differently  from  the 
Admiralty  Court,  even  under  thesame circumstances. 

To  the  objections  arisin'g  on  the  subsequent  Act* 
it  was  replied,  that  the  amendment  supplied  by  it 
had  become  incorporated  with  the  first,  and  would 
relate  back  to  the  time  when  that  imperfect  statute 
had  been  first  passed. 

Thomson,  Chief  Baron.    This  may  be  a  ques- 
i      VOL.  II.  E  E  tion, 
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lion,  certainly,  of  conttderable  unpok^tance  to  tlie 
defendant,  as  far  as  the  value  of  the  goods  and  ihe 
amount  of  the  duty  extend ;  but  there  seems  to  be 
no  great  difficulty  in  the  pomt  which  the  Court  are 
called  on  to  decide ;  for  that  amounts  to  no  more 
than  whether  what  hqs  been  done  by  the  defiandant, 
before  the  Aets  pasaed»  can  be  considered  an  txpor- 
tation  of  the  gpoodsf  on  which  those  Acts  would  have 
iqiposed  an  ad4itional  duty  if  they  were  not  ex- 
ported«  That  isthe  short  question.  Whatever  might 
be  thfi  meaning  of  the  word  in  common  pailance, 
the  Legislature  has  constantly  made  a  distinction 
betiveen  tl^e  acts  of  shipping  goods  on  board,  and 
actually  exporting  them.--Tf  His  Lordship  noticed 
the  several  Statutes  ^wherein  those  acts  have  been 
distinguished^  which  are  adverted  to  in  theeourse 
qftbe  oi^gument^J 

The  duty  in  this  instance  was>  in  fact,  im|K)Bed  by 
the  first  Act ;  but  the  gross  mistake  of  the  omission 
of  the  weight,  for  which  the  sum  atpressed  was  tp 
have  been  payable,  occasioned  the  amendment  made 
by  the  subsequent  Act :  but  that  had  reference  to 
t]^  fqp^er  Statute  as. soon  as  it  passed,  Bmd)ikey 
miMt  be  taken  together  as  if  they  wevetonte  imdrl^ 
same  Act ;  and  the  first  must  be  read  as  conteifngin 
itself,  in  words,  th^  amendmrat  suj^liedibyfthateti 
T^&f.  it  appears  that  these  goods. ^vere  jUppeduov 
hoard be£bre  the  pasaing.of  the  first  Act,  taikithey 
were  not  actually  exported  till  aft^it  hadipasBgl^ 
and  therefore  the  new  duties  clearly  attached  on 
tl^^se  goods.  And  however  hard  the  0iBe,meffbe, 
it  is  not  moK.so  than  the  case  rf;<Z%rirf/lh«ife[^ 

^  General 
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Genercd r.  PantBr^  which;  notwithstaiidilig its  hard-       '^^^* 
sMp,iBcertamlygoodlaw.  .    ATtoKNEr 

There  musi;  therefore,  be  judgment  fbr  the  Grown.    j^q^\^^ 

Graham,  Barotu.  I  was  at  first  tiofmewhat  straok 
wkb'theargument  ef  the  hardship  of  tMs  ciisb ;  hot 
the  Oeurt  must  not  be  blinded  by  the  hiEirdship  of 
part2teiiiar  Instanee&r^f  ^iVXrorcfi^ij^t^M  reeapitu^ 
latsd  the  circumstance  and  stated  the  fueition.J^^ 
Whediectbe  ad  ViUarem  duties  were  pay&ble  or  not, 
the  defendant  was  at  all  events  liaUe  to  the  jtayment 
of  the  duty  of  9^.  4d.  on  the  whole  cargo,  on  the 
passing  of  die  first  Act;,  and  if  he  weni  not,  the 
hardship  would  then  be  on  the  other  side* 

I  am  clearly  of  opinion,  that  what  has  been  pleaded 
in  the  rejoinder  did  not  amount  to  an  exportation^ 
aoeorfingito  the  accepted^  meanuig  of  the  term,  or 
the?  sense  in  which  it  has  been  constantly  employed 
by  the  Li^ifltatm^}  and  we  cannot  adopt  u  more 
libeml  oomfiruotion  in  &LVWMr  of  the  defendsxit; 

Wei  me  inueh-  relieved  by  the  decision  ih  the 
Couit.of  Common  Pleas ;  and  I  do  not  think  that 
the  iBiperfect  note  of  the  case  before  Sir  WtUiam 
iSco/lf,  whidh  Wi|s  at  best  a  much  less  solemn  de- 
cisioDj  qsiiDftudi  opposed  to  \it,  for  nothing  appears  in^ 
thati  tnkite  to  enable  us  to  see  on  what  grounds  ther 
judgBaaitwaB  pronounced. 

Wpoao,  Baron.    This  is  a  very  short  point,  and 

I  thtidit  iiot  a  difficult  one.    The  question  is,  wfae« 

E  E  2  ther 
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ther  the  goods  laden  on  board  this  ship,  haYmgr 
broken  ground  in  the  Thames^  and  not  hanng  left 
the  port  of  London^  may  be  said  to  have  been  ex- 
ported. I  am  of  opinion,  that  the  goods  shipped 
could  not  be  conindered  as  exported  until  the  ship 
had  cleared  the  limits  of  the  ports.  Themistake  of 
the  former  Act  being  corrected  by  the  Act  which 
was  afterwards  passed  for  that  pmrpose,  had  relation 
back  to  the  time  when  the  duties  were  originally 
imposed ;  and  therefore,  as  there  was  no  exportation 
of  the  goods,  thqr  are  liable  to  the  whole  isi  the 
duties. 


Richards,  Barm.    Of  the  same  opinion. 

Judgment  for  the  Croviu 


181& 

Wedfudity, 
ittiMay. 


Rex  t).  HoLLiER. 
(On  an  Extent  in  aid.) 


Owen  ^pUed  to  the  Court  for  m  «wp«^ 


The  Court 

will  nor  in-  i**V   1    1/.        ^ '^"  "^  i^n^^^^'^ 

terferetoassist  mantiSf  ou  the  behalf  (rf*  the  purchaser  of  an  ^tate 
fo?vSSbic     «i^  «nder  this  extent,  undbr  the  foHowmg  tfr- 

coniideracion,  CUmStanceS :         ■  ^    ^  '  ~    *»' . 

of  an  estate 

seized  under  an  extent  against  thfr  vendorjor  which  he  Uiu  piid  the  princiDal«ttrt 
of  the  purchate-inoney^ and  offers  to  pjy  the  remainder  to  &e  Crown,  or  to  F^ 
up  the  estate,  on  satisfaction  made  %o  himseUl  *  » 

•f  ^rf?S?iS.*"  ^^^  ""^  arrangement,  and'caa  only  be  eiiected  by  the  consent 


The 
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The  present  extent  h^d  issued  against  the  de-  igi& 
fendant  for  a  debt  of  10,000/.  on  two  bonds  to  the  |^^^ 
Crown,  dated  respectively  in  August  1813,  and  «* 
Jufy  1814.  Two  years  and  a  half  before  the  de-  ^^^^^^"^^ 
fendant  entered  into  the  fiitt  of  tiiose  bonds,  he  sold 
the  estate  to  Moggridge^  on  whose  behalf  the  pre- 
sent application  was  made,  for  a  sum  of  money,  which 
was  to  have  been  paid  by  three  several  payments ; 
the  last  of  whidi  (4,000/.)  was  payable  by  that 
agreement  before  the  date  of  the  first  bond,  on  the 
1 2th  Febnuary  1812,  when  Moggridge  was  let  into 
possession ;  but  a  satisfactory  title  not  having,  been 
made,  the  conveyance  was  not  completed  when  the 
extent  issued.  Moggridge^  in  the  mean  time,  having 
laid  out  a  considerable  sum  of  money  in  improving 
the  property,  now  applied  that  he  might  be  per- 
mitted to  pay  the  remainder  of  the  purchase  money 
to  the  Crown,  or  that  he  might  be  permitted  to 
give  up  his  claim  to  the  estate,  on  satisfaction  being 
made  to  him.  The  Crown,  it  was  stated,  had  also 
seized  other  property  of  the  defendant's,  to  the 
amount  of  more  than  6,000/. 

The  Court  said*  that  they  could  not  make  any 
order  in  such  a  case,  for  that  it  was  a  matter  of 
arrangement  with  the  Crown ;  and  they  asked,  wl)y 
the  appficaObt  did  not  plead.  *  To  which 

It  was  answered,  that  he  was  precluded  by  hia 
want  of  legal  title.  ' 

FefCuriam.'^Th.t  object  of  this  motion  can  oiJy 
be  eflfected  by  the  consent  of  the  Crown. 

Rule  refused. 
The 
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^^^^:    .  The  King  (in  aid  of  Cox)  v.  Glenny  and  another, 
Friday,  Assifi^iiees,  &c. 


^ay, 
May. 


The  Court,  OWEN  had  obtained  a  rule  to  show  cause  why 
mMi9was^^  there  should  not  be  an  amoveas  manu&  issued,  as 
TT'  ^S^  *^  certain  debts  seized  under  this  extent,  enume- 
teizeddebu     rated  in  schedule  C.  annexed  to  the  inquisition. 

due  to  the  • 

bankrupt  at  .  ^  ^ 

the/f//#ofthe  The  affidavit  on  which  he  moved  it,  stated,  that 
to^hlsTi-^**  a  docquet  was  struck  on  the  1st  March  \  that  a 
signees  under  commission  of  bankrupt  issued  thereon,  which  was 

a  conunission  ^  ^  ^  ^ 

ofbonkruptcjr,  opened  on  the  iSth,  on  which  day  a  provisional 
Sw  writ  o/  assignment  was  executed  j  on  the  30th  the  defen- 
Sfore'thc^  dants  were  chosen  assignees,  and  the  assigpment 
taking  of  the  was  executed  to  them  of  the  bankrupt's  effects^ 
inSmated  diat  That  the  writ  of  extent  issued  the  4th  March^  but 
that  wai  not  th^i;  ^q  inquisition  was  not  taken  thereon  till  th^ 
^ject  for  29th  April\  and  that  after  the  issuing  of  the  exj^e^ 
^^^^^^^J(  and  before  the  taking  of  the  inquisition,  the  debts 
ought  to  be     returned  in  schedule  C.  as  due  on  the  4th  March^ 

put  on  the  ._  i.  ,  • 

record.  were  paid  to  one  of  the  assignees. 

On  these  facts,  and  the  authorities  of  the  caae  of 
The  Attorney  General  v.  Sir  John  JElwall  (a),  the 
result  of  which  is,  that  debts  are  not  bound  till  the 
teste  of  the  inquisition,  and  the  case  of  Rej:  v. 
Green  (bj,  which  establishes  that  debts,  are  not 
bound  by  the  teste  of  the  extent,  but  the  caption 
of  the  inquisition,  the  rule  was  granted. 

(aj  Bunb.  199.  (bj  lb-  965. 

Fonblanquer 
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Fonblanque,  and  Dauncey,  now  showed  cause ;  ^ 1816^ 

taking  a  distinction  in  the  present  instance  from  jj^^  j^^^^ 
the  cases  in  Bunburjfy  which  were  both  cases  (in  aid  of 
wherein  the  debtor  himself  was  before  the  Court,  j^ 

whereas  the  present  application  is  made  mi  behalf  Glsnny,&c4 
of  ^he  assignees  of  a  bankrupt.  When  the  extent 
issued  the  bankrupt's  books  were  not  to  be  found ; 
there  had  been  a  fraud  practised  in  concealing 
those  books,  whereby  the  inquisition  had  been  de- 
layed, of  which  they  ought  not  to  be  permitted  to 
tak^  advantage* 

Owen^  in  reply,  denied  that  the  books  had  been 
fraudulently  concealed,  and  relied  on  the  cases 
cited,  when 

The  Court  intimated  an  opinion,  that  the  subject- 
matter  of  the  application  ought  to  be  put  on  the 
record }  and  that  it  ought  to  be  pleaded,  that  at 
the  time  dF  ihe  taking  of  the  inquisition  the  debts 
were?  not  due  j  and  that  they  could  not  interfere  in 
thfe  present  stage  of  the  proceedings. 

Ordered  to  stand  oven  ' 

'(T%i6  ^xtettt  was  afterwards  compromised  bietween 
thfe"i)Artiei)  '  \        ' 

).\    '!;■  ;.':'.'.^  *       >         :•  -      "  V.  <^'/* 

,  ^  :\  '        .        .      ••  .     ■  •       '    ':.   V  '« 


The 
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lSl6. 


McndaVt 
trtk  May, 

A  brewer  in- 


appear. 


The  King  (in  aid  of  Horn)  v.  Ripfon  and  another. 

IVjEST  moved  for  a  rule  to  show  cause  why  this 
^bted  to  the  extent  should  not  be  set  aside,  on  the  ground  of  the 
cise  dQties,  debt  on  which  it  was  founded  not  being  a  debt  of 
«Ktent1n^d!  ^^^  ^  nature  as  entitled  the  prosecutor  to  the  aid 
^MTg,  Whe-  of  the  wHt,  according  to  the  decision  of  the  Court 
SS'uif at  '^  *e  case  of  the  King  v.  WiUan  fa),  the  pn,. 
^tefomeact  secutor  in  this  case  being  a  common  brewer,  and 
the&ctofthe  indebted  to  the  Crown  for  excise  duties  ;  but 

defendant*! 
insolvency 

might  bcmade  The  Court  ovcr-ruled  that  objection  instantly,  as 
the  debt  in  that  case  was  of  a  very  difl^nt  nature 
from  the  present,  which  is  due  for  duties  of  excise. 

He  then  olgjected  that  the  affidavit  Was  bad, 
because  it  stated  the  insolvency  in  too  vague  a 
manner*;  the  constant  and  indispensable  practice 
being  to  allege  some  fact  from  which  the  insolvency 
is  inferred. 

The  Court  gripited  the  rule,  expressly  confining 
it  to  the  latter  point  only ;  but  it  was  afterwards 
dischat^d  on  another  ground. 

(aj  Ante  p,  368.  ^ 

•  The  affidavit  merely  stated,  that  the  defendants  were,  as 
deponent  had  heard  and  believed,  insolTent,  and  unable  to 
p9j  the  debt. 
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IN  THE  HOUSE  OF  LORDS. 


Thomas  BuLLEN Appellant. 

The  Rev.  James MicH£L,  Clerk  -  Respondent.  jg^g^ 


X  li£  respondent,   (as  vicar  qf  the  vicarage  of  a  Court  of 
Sturmmster  Newton^  in  the  county  of  Dorset,)  in  ^quitymay 
Michaelmas  Term   1804,   ^I^^   ^^s,  b^^^  ^  the  ciusiveiyin 
Court  of  Exchequer  against  the  appellant,  and  «wic"Vn  all 
Charles  Rabbetts,  Thomas  Dashwood,  James  At-  ?*'»«*• 

brought  to  a 

chison,  and  one  Thomas  WUliams  since  deceased,  hearing,  with. 

out  directing 
an  issue  to  be  tried»  except  in  the  cases  of  a^  bill  hy  a,  heir  at  law  and  a  rector.  The 
direction  of  an  issue  by  the  Court  of  Equity  is  in  its  discretion,  and  its  object 
being  solely  to  institute  further  inquiry,  merely  for  the  better  information  of  the 
Court  itself,  the  order  for  the  trial  of  an  .issue  it  ix  nuro  mtu. 

So,  also,  it  is  equally  in  the  ducrittoti  of  a  Court  of  Equity  to  grant  or  refuse  a 
nrw  trial  of  an  issue  directed  to  be  tried  at  Law  \  for  the  issue  having  been  ori- 
f^inally  directed  merely  to  satisfy  the  conscience  of  the  Cotut  on  facts  material  to 
the  equity  of  the  case,  it  may  order  evidence  to  be  received,  although  not  strictly 
admissible  on  other  trials  at  Law,  and  it  will  send  the  issue  down  at  often  as  the 
result  is  not  satisfactory  j  or,  if  satisfied  that  the  finding  of  the  Jury  is  agreeable 
to  the  enuity  of  the  case,  it  will  not  order  a  new  trial,  on  the  ground  that  inadmis- 
sible endence  (strictly  so  called)  had  been  received  below.^-^W,  Baron,  dissentiente. 

Ancient  entries  made  by  the  monks  of  an  abbey,  relating  to  an  endowment  by 
them  of  a  vicarage,  (whether  perfect  or  not}  are  good  evidence  (quantum  'vaJeantJ 
of  their  subject-matter;  although  such  entries  be  mixed  with  extraneous  memo- 
randa, and  the  book  be  npt  confined  or  appropriated  to  soljects  ijusdem  genem. 
And  being  admitted,  they  may  be  read  throuj^hout,  for  the  purpose  of  proving 
any  thing  which  is  material  to  the  issue,  provided  it  is  relevant,  although  it  go 
to  affect  third  persons  who  were  not  privy  to  it,  and  could  have  had  no  cognizance 
of  the  matters  to  which  it  relates. — Jroodt  Baron,  dissintitnU. 

Such  a  book  held  to  have^  been  found  in  the  proper  custody  to  make  it  evi« 
dence,  where  it  is  in  the  possession  of  an  owner  who  is  so  far  connected  with 
the  abbey  as  to  be  possessed  of  some  part  of  the  former  estates  of  the  monastery ; 
although  no  part  of  such  estate  be  situated  in  the  parish  in  which  the  question 
between  the  parties  to  the  suit  arises. 

The  objection  of  m  inter  i^9t  acta  not  applicable  to  such  entries  and  book, 
whenofleced  to  furnish  a  counter  presumption,  in  order  to  rebut  a  presumption 
raised  by  the  other  side. 

TOL«  II.  V 1*  as 
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^8^^'  as  occupiers  of  lands  within  the  said  vicarage,  for 
BuLLBN  ^^  account  and  payment  of  the  single  value  of  the 
V.  '  tithes  of  all  the  titheable  matten[  and  things 
(except  corn,  grain,  and  wood,)  had  and  taken 
by  the  appellant  and  the  other  defendants  in  the 
bill  mentioned,  since  the  2i8t  day  of  December 
i8o2}  which  tithes  the  respondent,  in  his  said  bill, 
claimed  to  be  entitled  to  by  endowment  or  pre- 
scription or  other  lawful  ways  andm^ans. 

The  appellant,  together  with  the  said  other  de- 
fendants, appeared  and  put  in  their  separate  answers ; 
and  thereby  insisted,  inter  aUa^  that  as  to  a  certain 
farm  and  lands  called  Ba^ier  Farm,  consisting  of 
146  acres,  the  greatest  part  whereof  was  in  the  oc- 
cupation of  the  appellant,  a  certain  modus  or  ancient 
customary  payment  of  5/.  3^^  ^d.  was  due,  and 
had  been  pay^le  by  the  occupiers  or  occupier  of 
the  said  farm  to  the  vicar  of  the  said  vicarage  for 
the  time  being,  in  Ueu  and  full  discharge  of  the 
tithe  in  kind  of  hay  and  grass  seeds,  and  of  all  other 
titheable  matters  and  things  (except  com  and  grain) 
yearly  arising,  growing,  renewing,  and  increasing 
upon  and  throughout  the  said  farm  and  lands. 

The  respondent  having  replied  to  the  answersof  the 
appellant  and  the  other  defendants,  the  cause  came 
on  to  be  heard;  and  on  the  5th  day  of  Ma^  1810,  it 
was  ordered,  that  it  should  be  refenred  to  a  trial  at 
Law  upon  nineteen  several  issues,  to  try  the  several 
moduses;  ijie  sixth  of  which  said  issues,  so  ordered 
to  be  tried,  wns  aa  follows ;  viz.  Whether,  from 
time  immemorial,  the  occupiers  or  occupier  of  the 
fdrm  and  lands  called  Bagber  Farm  have  or  hath 
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paid,  and  have  or  hath  been  accustomed  to  pay,  and 
ought  of  right  now  to  pay,  to  the  vicar  of  the  parish  Bullen 
of  Sturminster  Newton,  on  St  Thomases  Day  in 
each  and  every  year,  a  certain  modus  or  ancient 
customary  yearly  pajnuent  of  5/.  35.  4^.  for,  in 
lieu,  and  full  satisfaction  and  discharge  of  the  tithe 
of  hay  and  grass  seeds,  and  of  all  other  titheable 
matters  and  things  (except  com  and  grain,)  yearly 
arising,  growing,  and  renewing  upon  and  through- 
out the  said  farm  and  lands  called  Bagber  Farm* 
The  appellant  to  be  plaintiff,  and  the  respondent 
defendant  at  law. 

The  cause  was  afterwards  re-heard  (22d  January 
1812,)  on  petition,  as  to  that  part  of  the  decree 
which  directed  the  issues,  at  the  instance  of  the  re- 
spondent (who  contended,  that  on  the  evidence  then 
before  the  Court,  there  ought  to  have  been  a  decree 
for  tithe  in  kind ;)  when  the  Court  affirmed  the  decree. 

At  the  Summer  Assizes  for  the  county  of  Dorset, 
in  the  year  1812,  the  above  issue  (the  sixth)  being 
selected  by  the  plaintiff  at  Law,  was  tried  before 
Mr.  Justice  CharAbre,  and  a  special  jury;  when  a 
verdict  was  found  for  the  appellant. 

Upon  the  trial  of  that  issue,  Thomas  BuUen,  the 
appellant,  proved  by  the  testimony  of  some  old 
persons,  that  no  tithes  in  kind  had,  within  their 
recollection,  been  ever  rendered  for  Bagber  Farm ; 
but  that  certain  money-payments  had  been,  during 
that  period,  annually  made  to  the  viCar  on  St. 
Thomas* sDay^  throughout  the  parish,  in  lieu  of  the 
vicarial  tithes.    Several  receipts,  given  by  Mr.  SL  Lo 
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^^*^'  ,  and  his  successors  for  this  payment,  (from  1754 
BuLLxir  to  I791f)  were  also  produced ;  in  which  receipts  it 
was  sometimes  acknowledged  as  *'  for  rates,  or  rates 
for  tithes,''  and  in  others,  it  was  stated  to  be  made 
"  for  the  tithe  of  Bagber  Farm."  It  appeared, 
moreover,  upon  the  cross-examination  of  the  appel- 
lant's witnesses,  that  a  notice  had  been  annually* 
given  in  the  parish  church  some  days  previous  to  the 
21  St  December f  that  the  parishioners  were  on  that 
day  to  pay  their  tithes ;  and  that  the  payment  for 
Bagber,  as  well  as  the  other  payments  throughout 
the  parish,  were  on  that  day  collected  frt)m  one  and 
the  same  paper,  called,  ^*  The  Rate  Paper." 

The  respondent  produced  and  proved  several 
documents*,  to  show  the  value  of  the  vicarage  at 
different  periods,  for  the  purpose  of  raising  a  pre- 
sumption of  the  improbability  of  so  large  a  propor- 
tion in  value  of  the  amount  of  the  tithe  of  the  whole 
district,  having  been  immemorially  paid  for  Bagber 
Farm  alone.  From  some  of  those  it  appeared,  that 
the  value  of  the  whole  vicarage,  including  the  glebe 
and  other  profits,  in  the  year  1291,  was  only  10/. ; 
and  that  in  1535,  the  vicarial  tithes  alone  were 
worth  8/.  16  s.\^id.  He  also  showed,  by  those 
documents,  the  value  of  land  in  this  parish  at  several 
other  periods;  whereby  it  appeared,  that  in  the  37th 
Edw.  III.  {arnio.  dom.  1363)  195  acres  of  land  in 
East  Bagber,  (being  that  part  of  the  parish  wherein 
the  appellant's  lands  are  situate,)  were  worth 
42 J?,  arf.  by  the  year,  being  about  3  i ef.  per  acre  j 

*  The  taxation  of  Pope  Nicholas ; — an  inquisition  on  a  writ 
of  oJ  quod  dtmmum ; — and  the  Ecdefiastical  Suivey  of  s6th 
lf(m*  Vin.    Vide  Appendix 
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and  that  in  the  year  1474»  sixty  acres  of  land,  and  ten 
acres  of  meadow  in  Bagher^  were  found  to  be  worth 
in  all  issues,  besides  reprizes,  20 ^.  being  about  ^^d. 
per  acre ;  whereas  the  payment  of  5/.  3^.  J^d.  set 
up  by  the  appellant  as  a  modus  for  the  small  tithes 
alone,  would  amount  to  ^^d.  per  acre. 

The  respondent  further  proposed  to  give  in  evi- 
dence,— ^first.  The  rate-paper  before  mentioned,  to 
show  that  the  non-render  of  tithe  in  kind,  in  respect 
ofBagber  Farm,  and  the  uniform  payment  of  a  sum 
of  money  in  lieu  of  the  vicarial  tithes,  during  the 
period  spoken  to  by  the  witnesses,  were  not  pecu- 
liar to  that  farm,  but  that  during  that  period,  no 
tithes  in  kind  had  been  rendered  for  any  part  of  the 
parish ;  and  that  payments,  similar  to  the  one  in 
question,  had  been,  for  the  whole  of  that  time,  an- 
nually made  by  every  occupier  of  lands  within  the 
parish;  and  that  they  had  always  been  made  on 
St.  Thomas's  Day^  in  pursuance  of  the  general  no- 
tice given  in  the  church,  and  collected  under  the 
same  paper,  and  by  the  same  denomination,  viz.  at 
a  tithe  rate. 

Secondly,  (having  proved  a  search  in  the  respective 
registries  of  the  dioceses  of  Bristol  and  Salisbury^ 
(the  proper^repo8itories,)for  the  original  endowment 
of  this  vicarage,  and  that  none  could  be  found,  (al- 
though it  appeared  that  no  search  had  been  made 
in  the  augmentation  office,)  the  respondent's  counsel 
proposed  to  read  from  a  book,  said  to  be  an  old 
ledger  or  chartulary  of  the  abbey  of  Glastonbury  *i 

•  Vide  Appendix. 
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1816.  bronglit  j&om  the  muniment  room  of  the  Marquis  of 
BoELBN  Bathj  (who  is  the  owner  of  other  estates  formerly 
V*  belonging  to  the  abbey»  concerning  which  memo- 
randa were  likewise  contained  in  this  book,)  certain 
entries,  in  a  character  of  hand-writing  belonging  (as 
was  proved)  to  the  latter  end  of  the  13th  or  the 
beginning  of  the  14th  century,  or  during  the  re- 
active reigns  of  Edw.  I,  II,  and  III,  relating  to 
the  appropriation  of  the  rectory,  and  the  endow- 
ment of  the  vicarage ;  by  which  it  appeared,  that  at 
that  time  the  smaU  tithes^  separately  and  distincthf 
spec^dj  and  having  separate  and  distinct  values 
annexed  to  them,  were  assigned  to  the  vicar, — cmd 
ho  money^payment,  or  modus,  in  respect  of  any  one 
farm  in  the  parish,  was  mentioned  or  alluded  to. 

The  same  book  or  chartulary,  in  the  early  part 
thereof,  contained  an  index  or  summary  of  the 
contents,  entitled,  "  Kalendar  Seqnentis  operis,** 
wherein,  at  the  commencement  of  the  enumeration 
of  those  instruments  which  referred  to  Newton,  the 
following  entry  appeared,  *' Deficit  ordinacio  vicarii 
Nywton.*^ 

To  prove  the  custody  of  that  book,  the  respon- 
dent  called  as  a  witness,  the  steward  of  the  Mar- 
quis of  Bath;  who  proved,  that  the  Marquis  was 
possessed  of  the  estate  of  Longbridge  DevereU, 
in  the  county  of  Wilts,  and  the  manor  of  WaUm, 
(formerly  of  the  possessions  of  the  abbey,)  but  his 
Lordship  had  no  property  of  any  description  in 
StumUnster Newton: — that  on  the  witness  succeed- 
ing his  father  in  the  office  of  steward,  he  found 

the 
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die  said  Jbook  in  t^e  strong  closet  of  his  office ; 
— ithat  all  the  old  rolls  relating  to  Longbridge 
JDeioerell  and  WaUon^  were  kept  in  a  particular 
room  called  the  eyideiice  room; — and  that  the 
modem  papers  Delating  to  Longbridge  DevereU 
axid  fFaltan,  were  kept  in  the  doset  of  the  same 
office. 

From  that  book,  so  produced  from  such  custody, 
the  respondent  proposed  to  read  certain  entries 
without  date,  beginning  ^*  Fartiones  JScclesie  de 
Sttirmynstr\^^  &c.  when  the  counsel  for  the  ap- 
pellant objected  to  the  admissibility  in  evidence  of 
the  said  book,  and  of  the  said  .entries  therein  con^ 
tained ;  but  the  Judge  was  of  opinion,  that  the  book 
and  the  entries  therein,  so  proposed  and  oiSTered  tp 
be  given  in  evidence,  were  inadmissible :  and  the 
same  were  accordingly  rejected  as  evidence  on  the 
part  of  the  respondent. 

And,  thirdly.  They  proposed  to  read  certain  ac- 
counts,of  the  reeves  of  the  abbey  for  the  manor  of 
Newton  (also  found  in  the  custody  of  the  Marquis 
of  Bathf)  for  the  purpose  of  showing  that  the  reeves 
obtained  allowances  and  acquittances,  in  their  ac- 
counts with  the  abbey,  for  various  articles,  of  small 
.tithes  arising  from  the.  demesne  lands  of  the  maiior, 
as  having  been  rendered  in  kind  at  various  periods 
subsequentto  the  time  of  legal  memory. 

These,  also,  were  ol^jeeted  to  and  rgected;  ^nd  a 
verdict  .was  found  in  favour  of  the ,  modus* 
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1816^  In  the  following  Michaelmas  Term  an  applica* 

BuLLEK     tion  was  made  for  a  new  trial,  on  the  ground 
V*  (amongst  other  things)that  evidence  which  had  been 

tendered  on  behalf  of  the  defendant  at  law  upon  the 
said  trial,  had  been  unduly  rejected.  A  rule  to 
show  cause  was  granted ;  and  the  Court,  after  a  full 
and  elaborate  argument  of  several  days  at  the  bar, 
directed  a  new  trial. 

«  Onthatoccasionthe  judgment  of  the  Court  (after 

time  taken  to  consider  the  arguments,)  was  delivered 
as  follows  \  by 

1814.  GiBBs,  Chitf  Baron.   These  two  cases  of  BuUen 

tsd  February.^  agauist  MichcU  and  WiUiams  against  the  same, 
came  before  the  Court  upon  a  motion  for  a  new 
trial.  The  trial  was  had  on  an  issue  directed 
by  this  Court,  to  try  "  Whether,  from  time  iro- 
'*  memorial,  the  occupiers  or  occupier  of  the  farm 
**  and  lands  called  Bagber  Farm,  have  or  hath 
>*  paid,  and  have  or  hath  been  accustomed  to  pay, 
•*  to  the  vicar  of  Sturminster  Newton^  on  Stunt 
"  Thomases  Day  in  each  and  every  year,  a  ccr- 
^<  tain  modus  or  ancient  customary  yearly  payment 
*^  of  5/.  3^.  4d  for  and  in  lieu  and  fdl  satisfac- 
*'  tion  and  discharge  of  the  tithe  of  hay  and  grass 
'^  seeds,  and  Qf  all  other  matters  and  things,  except 
"  com  and  grain,  yearly  arising,  growing,  and  re- 
'^  newing  upon  and  throughout  the  same  farm  and 
"  lands  called  Bagber  Farm  j*'  and  in  the  cause 
of  Williams  against  Michel^  a  similar  issue  was 
applied  to  the  farm  which  Williams  occupied. 

The 
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The  case  has  been  so  fully  and  recently  argued, 
that  it  is  not  necessary  for  me  to  go  through  the 
detail  of  all  the  facts  that  came  out  upon  the  evi- 
dence. We  have  received  great  assistance  from  the 
industry  and  ability  of  the  counsel  who  have  argued 
it,  and  from  the  candour  with  which  they  have  laid 
before  the  Court  what  were  the  real  questions  aris- 
ing in  the  cause.  It  is  a  cause  of  infinite  importance, 
and  embraces  matters  of  considerable  extent ;  it  has 
given  rise  to  points  of  great  nicety  'and  difficulty, 
and  it  is  not  to  be  wondered  at  therefore,  if,  on  the 
first  trial,  all  the  facts  were  not  attended  to  with 
that  care  and  diligence  with  which,  upon  further 
consideration,  it  may  appear  that  they  ought  to  have 
been  applied  and  directed.  The  verdict  was  found 
for  the  modus. 

The  application  for  a  new  tribl  rests  upon  two- 
grounds;  first,  that  on  the  evidence  which  was 
produced,  the  verdict  ought  to  have  been  found 
against,  and  not  in  favour  of  the  modus,  as  the 
weight  of  evidence  strongly  preponderated  that 
way ;  and  next,  that  evidence  was  offered  and  re- 
jected which  ought  to  have  been  received.  Upon 
the  first  point,  without  entering  at  all  into  the  con- 
sideration of  what  effect  that  evidence  would  have 
on  our  minds,  we  are  of  opinion  that  if  the  case 
rested  entirely  on  the  Judge's  report*,  and  if  no- 
thing was  to  be  added  to  that  which  was  received  in 
evidence,  there  would  be  no  ground  for  the  Court  to 

,  *  That  report  stated  In  substance,  that  the  facts  which 
have  been  befofe  given  as  the  foundation  of  this  case,  were  in 
evidence  on  the  trial. 
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>^^^'  ^  interfere  and  diflturii  the  veniiotw 
BuLLsx  found.  It  wu  s  qiiestKNi  for  their  oonsidention ; 
V*  they  have  drawn  their  conclusion  from  the  fiicts 
before  them;  and  supposing  those  fiicts  to  be  con- 
fined to  the  evidence  that  was  produced  before 
them,  we  should  see  no  suflkient  reason  for  dis- 
turbing the  verdict  whidi  they  have  returned. 

The  next  objection,  that  evidence  was  olfered 
and  rqected  which  ought  to  have  been  received, 
divides  itself  into  three  parts ;  first,  the  vicar  says, 
he  offered  in  evidence  the  tithe-rate  by  which  all 
the  payments  in  lieu  of  tithe  were  made,  and  that 
that  ought  to  hove  been  received  in  evidence,  but  was 
rejected.  Next  he  says,  that  he  o&red  in  evidence 
a  chartulary,  which  he  insists  had  belonged  to  the 
abbey  of  Glastonbury^  which  ought  to  have  been 
received,  and  that  that  also  was  rejected.  And 
next,  that  he  ofiered  in  evidence  the  reeve's  ac- 
counts, which  ought  to  have  been  received,  but 
were  also  rejected. 

These  objections  rest  tipon  grounds  wholly  dis- 
tinct from  each  other.  With  respect  to  the  first, 
the  question  is  involved  in  some  obscurity  from  the 
manner  in  which  the  report  is  worded ;  butirom 
the  very  fair  and  candid  admission  of  the  counsel, 
and  by  what  appears  from  the  questions  put  to  the 
witnesses,  it  is  evident  that  the  real  question  was, 
Whether  that  tithe-rate  which  contained  an  account 
of  all  the  payments^  by  all  who  were  called  on  to 
niake  those  payments^  on  ike  same  day^  was  or  was 

not 
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not  admissible  evidence.  Now  jtist  to  render  that 
intelligible,  I  will  state  that  the  parishioner,  the  Bttllbn 
plaintiff  at  law,  proved  clearly  that  a  certam  pay-  *'• 
ment  had  been  made  by  him  and  his  predecessors  for 
fifty  or  sixty  years ;  and  that  was  considered  as  prima 
Jade  evidence  of  a  modus.  It  appeared  on  the  cross- 
examination  of  one  of  the  witnesses,  that  the  father 
of  tbe  witness  who  had  received  this  payment, 
received  it,  together  with  several  others,  under  a 
tithe-book.  We  are  therefore  of  opinion,  that  that 
tithe-book  ought  to  have  been  received  in  evidence, 
as  it  contains  a  history  of  that  collection  of  which 
tbe  payments  relied  upon  by  llie  parishioner,  as  . 
proof  of  his  modus,  c^pstituted  a  part.  But  here 
we  desire  to  guard  from  any  conclusion  as  to  the 
weight  which  it  ought  to  have  with  the  jury,  or 
the  extent  to  which  it  ought  to  influence  their 
verdict ;  we  studiously  abstain  from  giving  any 
opinion  upon  that  point,  and  it  will  be  for  the  jury, 
when  they  consider  this,  together  with  all  the 
other  evidence  that  will  be  produced  in  the  cause, 
to  say  what  weight  is  due  to  it,  and  whether,  not- 
withstanding the  evidence  of  the  other  payments 
at  the  same  time,  these  payments  which  were  made 
by  this  parishioner  and  his  predecessor,  still  stand 
as  satisfactory  proof  of  a  modus ;  or  whether  they 
were  voluntary  and  conventionary  payments  agreed 
on  'between  the  vicar  and  the  whole  parish,  of 
modem  date.  That  will  be  exclusively  for  the  con- 
sideration of  the  Jury. 

The  next  objection  is,  that  a  chartulary,  found 
in  the  possession  of  Lord  JBath^  was  offered  in 

evidence. 
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^^^^'  ,  evidence,  and  rejected.*  This  chartulary  is  found 
BuLLBN  to  contain  an  account  of  the  license  of  appropria- 
tion of  the  parish,  and  likewise  to  contwi  an  ac- 
count of  what  the  several  matters  were  of  which 
the  vicar  was  endowed.  The  first  objection  to  this 
evidence  was,  that  it  was  not  sufficiently  proved 
that  this  book  had  ever  belonged  to  the  abbey  of 
Glastonbury^  which  it  was  necessary  to  prove 
in  order  to  let  in  the  evidence.  I  take  it  to  have  been 
proved,  (indeed  it  was  admitted,)  that  search  had 
been  made  in  every  place  in  which  the  endowment 
itself  might  be  expected  to  be  found,  and  that  none 
was  found ;  therefore  a  copy  of  it  would  be  evidence. 
Then  the  question  was,  whether  this  book  appeared, 
from  the  facts  attending  it,  to  have  belonged  to  the 
abbey  of  Glastonbury.  We  should  recollect  that 
such  a  book  as  this  purports  to  be,  usually  contains 
a  description  of  all  the  estates  of  the  abbey,  and 
all  the  transactions  relating  to  them.  When  the 
abbey  was  dissolved,  those  estates  went  to  the 
Crown,  and  the  Crown  afterwards  granted  them 
to  different  persons ;  the  book,  when  the  abbey 
was  dissolved,  would  go  to  the  officers  of  the 
Crown,  and  when  the  Crown  portioned  out  and 
made  over  the  possessions  of  the  abbey  to  other 
persons,  the  book  could  go  to  only  one  of  those 
grantees  ;  and  the  only  possible  way  of  connecting 
it  with  the  abbey  is,  by  showing  a  connection  be- 
tween the  possessor  and  the  Crown,  and  by  raising 
a  probability  that  the  Crown  may  have  handed  over 
the  book  to  the  present  possessor. 

The  ohly  mode  of  proof  that  occurs  to  me  oi  that 

fact 
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fact  is,  to  show  that  the  present  possessor  of  the  book       1816. 
is  now  the  possessor  of  certain  lands  which  formerly     Bullkk 
belonged  to  the  abbey,  which,  when  the  abbey  was  ». 

dissolved,  passed  to  the  Crown,  and  out  of  the 
Crown  to  this  person ;  because,  from  what  I  have 
before  stated  of  the  history  of  these  books,  and  the 
manner  in  which  they  would  pass,  if  you  can  trace 
the  estate  from  the  abbey  to  the  Crown,  and  from 
the  Crown  to  the  person  in  possession  of  it,  it  is 
probable  the  person  in  possession  would  have  the 
book  as  connected  with  the  estate.  Now  it  does 
appear,  that  there  are  one  or  two  descriptions  of 
land,  Walton  and  Cluer  I  think,  of  which  mention 
is  made  in  this  book,  which  were  the  property  of 
the  abbey  of  Glastonlmnfj  and  must  have  gone  to 
the  Crown  at  the  dissolution  of  the  abbey,  and  it 
appears  that  Lord  Bath  is  now  the  proprietor  of 
those  lands ;  there  does,  therefore,  exist  that  sort  of 
connection.  There  is  a  chain,  composed  of  those 
links,  which  I  have  stated  before  were  sufficient  to 
connect  the  two  together,  and  show  a  probability 
that  the  book  reached  the  hands  of  Lord  Bath^ 
having  passed  through  the  abbey  ;  for  the^e  estates 
of  Walton  and  Cluer  were  part  of  the  possessions  of 
the  abbey,  and  they  must  have  passed  to  the  Crown ; 
they  are  now  in  the  hands  of  Lord  Bath^  they  must 
have  passed  from  the  Crown  to  him,  and  the  pro- 
bability is,  that  the  book  attended  them  in  their 
passage.  On  this  ground,  therefore,  we  think 
the  custody  is  so  accounted  for  as  to  render  that 
book  admissible  in  this  case. 

It    has  been  also  objected   (the  objection   of 

custody 
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custody  being  removed))  that  still  its  contents  do  not 
bear  on  the  facts  in  issue  in  the  cause.  What  effect 
it  would  have  upon  those  facts,  we  guard  against 
intimating  any  opinion  upon :  and  we  do  not  mean, 
lyO/^/fpfC/rP^y  sending  it  to  a  new  trial,  to  send  to  the  jury 
any  opinion  as  to  what  their  verdict  should  be,  but 
merely  as  to  what  ought  to  be  received  in  evi- 
dence. This  book  I  must  now  take  to  be  found  in 
the  custody  of  the  abbot.  It  contains  an  account 
of  the  license  of  appropriation,  and  it  contains  like- 
wise what  I  will  only  call,  (to  avoid  giving  it  any 
peculiar  name,)  an  account  of  the  particular  matters 
of  endowment;  and  the  endowment  not  being 
found  in  the  places  where  search  has  been  made 
for  it  as  its  natural  places  of  deposit,  that  list  of 
articles  found  in  the  custody  of  the  rector  is  ad- 
missible evidence  In  what  respect  it.  ought  to 
influence  the  verdict,  or  what  effect  it  ought  to 
have  upon  it,  we  wish  it  to  be  understood  we  give 
no  opinion  upon. 

There  is  however  one  othereffect  I  wish  particularly 
to  guard  against.  K  it  be  held  that  this  endowment, 
as  it  is  called,  should  be  proved  to  bear  date  within 
the  time  of  memory,  the  parishioner  is  not  to  be 
turned  round  upon  the  form  of  the  issue  by  that 
circumstance  *•  The  point  which  it  lies  upon  die 
plaintiff  to  prove  is,  in  the  terms  of  the  issue,  that 
this  payment  has  immemorially  been  made  to,  the 
vicar ;  whereas,  if  the  endowment  was  within  time 
of  memory,  that  is  impossible  :  but  the  Judge  may 

•  Vide  PrewQst  y,  Batttt,  VoLL  p.  336. 
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endorse  that  special  matter  on  the  postea,  because  ^     1816. 
the  point  to  be  tried  is,  whether  there  has  existed     buluk 
from  time  immemorial  a  modus  which  exempted  the         «• 
occupier  of  this  farm  from  rendering  tithe  in  kind,     Michsl. 
and  entitled  him  to  pay  that  modus  ;  and  whether...^  r  ,jk  ^  ^, 
that  originated  in  the  time  of  the  rector,  before  the  ^ 
vicarage  was  endowed,  or  whether  it  was  endowed 
beyond  time  of  memory,  is  perfectly  immaterial  to 
the  merits  of  the  case:  the  fact  to  be  tried  is, 
whether  the  modus  has  subsisted.     I  h(^  it  will 
be  remembered,  that  that  objection  is  not  to  be 
taken. 

The  only  remaining  question  turns  upon  the 
reeve's  accounts.  Those  reeve's  accounts  purport  to 
be  accounts  of  the  reeve  of  the  abbey,  allowed  by  the 
bailiff  of  the  abbey ;  the  reeve  receives  certain  profits 
of  land  for  the  abbey,  and  he  discharges  himself  by 
certain  sums  which  he  seeks  to  have  allowed  in  his 
account,  and  which  the  bailiff,  on  behalf  of  the 
abbey,  does  allow.  So  that  one  side  of  the  account, 
(according  to  the  doctrine  applicable  to  such  instru- 
ments) the  charging  side,  will  be  evidence,  because  « 
the  reeve  charges  himself ;  and  the  discharging  side 
will  be  evidence,  not  only  because  it  is  part  of  the 
same  account,  but  because  the  bailiff  admits  the 
propriety  of  it :  in  one  case,  it  is  against  the  reeve 
to  charge  himself,  and  in  the  other  case,  it  is  against 
the  bailiff  to  allow  his  discharge.  Now  the  articles 
of  discharge  contain  certain  payments,  which  the 
reeve  insists  that  he  made  for  the  tithes  of  those 
lands,  out    of  which*  the  profit  with  which  he 

charges 
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,  ^^^^'  ,  cliarges  faimaelf  arose,  and  those  are.  tithes  of  land^ 
BvLLEN  within  the  parish  of  Newton  Sturminster.  As  far 
as  those  accounts  go  to  show  that  those  tithes  to 
which  the  accounts  immediately  relate,  were  at  that 
time  rendered,  we  think  they  are  admissible.  I  use 
the  word  admissible  studiously  ;  we  do  not  say  that 
they  determine  the  point,  nor  do  we  say  (whether 
they  determine  the  point  or  not,)  what  effect  that 
ou^ht  to  have  upon  the  verdict  of  the  jury  on  the 
general  question ;  but  we  think  that  they  are  admis- 
sible evidence  to  prove  the  fact  which  they  purport 
to  announce,  namely,  that  those  tithes  mentioned  in 
the  accounts  were  paid.  What  effect  it  would  hav6, 
or  whether  it  would  turn  out  to  be  relevant  to  the 
point  in  issue,  will  depend  on  the  view  which  is  taken 
of  the  eflEect  of  that  evidence  by  the  Judge  who  tries 
the  cause :  but  we  are  of  opinion,  upon  the  points  I 
have  stated,  that  this  evidence  is  admissSde ;  and  on 
that  account,  as  well  as  on. account  of  the  magni- 
tude of  the  case,  and  the  satisfaction  that  is  due 
to  the  parties  who  bring  forward  a  case  of  so  much 
importance,  we  think  it  ought  to  go  to  another 
jury. 

'  I  should  mention,  that  upon  the  case*  of  Hll- 
Hams  V.  Michel  we  say  nothing,  because  that  the 
Court  will  deal  with  hereafter.  We  cannot  grant 
a  new  trial  in  that,  because  the  plaintiff  being  dead, 
such  trial  could  not  take  place.  If  the  parson 
chooses  to  proceed  for  those  tithes,  it  will  be  ne- 
cessary to  revive  the  suit. 

In 


Michel. 
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In  the  case  of  Michel  v.  Lord  River s^  in  which        i8i6> 
the  bill  was  demurred  to,  and  the  demurrer  over-  *  Bulliw 
ruled,  I  cannot  give  judgment,  as  I  did  not  hear     ^^  v. 
the  argument;   but  I  am  desired  by  my  learned 
brothers  to   say,  they  are   of   opinion    that    the 
vicar  has  had  all  the  discovery  he  is  reasonably  . 
entitled  to. 

The  Rule  was  therefore  made  absolute. 

At  the  following  Lent  Assizes  at  Dorchester^ 
in  1814,  the  same  issue  was  again  tried  before  Mr. 
Justice  Bayley  and  a  special  jury,  when  (the  same 
evidence  having  been  adduced  as  on  the  former 
trial,  with  the  addition  of  the  documentary  evidence 
which  had  been  then  rejected)  a  verdict  was  found 
for  the  respondent. 

The  learned  Judge  (amongst  other  things)  in  his 
comments  on  the  rejected  evidence  now  produced 
by  the  respondent,  observed  to  the  jury  who  tried 
the  cause,  that  the  entries  in  the  book  called  the 
Chartulary,  commencing  Portiones  Ecclesie  de  Stur- 
jmfnstr^j  &c.  were  not  only  evidence  proper  for  their ' 
consideration,  but  most  important  in  their  effect, 
as  tending  to  show,  as  well  for  what  things  tithes 
were  payable  within  the  parish  of  Sturminster 
Newton  at  the  particular  period  of  those  entries, 
as  the  precise  value  of  those  tithes  at  that  time ; 
in  which  latter  point  of  view,  those  entries  would 
be  found  to  bear  very  strongly  on  the  case,  and  to 
imilitate  against  the  claim  of  the  appellant.  And 
the  jury,  upon  the  evidence  so  adduced  and  sub- 

VOL.  II.  —       G  G  mitted 
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1816.  ^  xnitted  to  their  consideration  by  the  judge,  found 
BuLLEN     *  verdict  for  the  respondent. 


V. 


Michel.  j^  Eoster  Term  following,  an  application  was 
made  on  the  part  of  the  appellant  to  the  Court, 
for  a  new  trial;  which  was  moved  for  by, 

1814. 

£ru^'  LenSf  Serjeant  *,  on  the  ground  that,  although 

*"'' "''"  the 


tOth  May. 


•  On  a  former  day  it  had  been  proposed  to  tender  a  bill  of 
exceptions,  as  the  most  usual  and  regular  course  of  proceed- 
ing in  such  a  case ;  but  the  Court  seemed  to  think  that  that 
would  be  harassing  the  defendant,  by  affording  the  plaintiff 
two  distinct  modes  of  proceeding,  which  might  be  successively 
adopted,  because  if  he  ihould  fail  on  the  bill  of  exceptions, 
he  might  then  afterwards  move  for  a  new  trial.  The  majority 
also  held,  that  the  trial  of  an  issue  was  not  to  be  considered  on 
a  footing  with  common  trials  at  Law,  inasmuch  as  they  were 
entirely  under  the  control  of  the  Court  by  which  they  were 
sent  down,  having  for  their  only  object  to  inform  the  con- 
science of  the  Court ;  and  that  therefor^,  unless  the  result 
should  prove  satis&ctory,  they  might  be  sent  down  re- 
peatedly, until  that  object  were  attained. 

On  that  occasion,  the  three  junior  Barons  (the  Lord  Chief 
Baron  having  already  strongly  expressed  himself  to  1)6  of  the 
same  opinion  with  Barons  Graham  and  Richards^)  delivered 
their  sentiments  as  follows : 

Gbaham,  Baron.  I  have  known  a  great  numbtf  of  issues 
directed  for  the  purpose  of  informing  the  conscience  of  the 
Court,  and  I  do  not  recollect  any  one  which  was  treated  as 
a  record  of  an  independent  action.  Perhaps  the  way  most 
consonant  with  general  practice,  would  be  to  bring  forward 
the  question  now  proposed  to  be  discussed  in  the  shape  ef  an 
application  for  a  new  trial,  on  the  ground  of  a  mis-direction 
of  the  judge ;  and  if  we  should  mistake  the  point  of  law,  it 
uiight  go  to  a  higher  authority  upon  any  erroneous  judgment 

to 
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the  chartulary  which  was  produced  on  the  second       '^^^* 
trial,  had  been  pronounced  by  the  Court  to  be  '  Bulli^k 


admissible     ..  ^' 

Michel. 


to  which  we  might  come  upon  the  motioik  That  would  be 
more  consonant  with  the  common  and  ordinary  course  In 
Courts  of  Bquity. 

I  have  known  many  cases  where  issues  have  been  directed, 
and  on  applications  for  new  trials  having  been  made  in  the 
Court  to  which  the  cause  had  been  sent,  the  parties  haye 
been  obliged  to  bring  back  the  record  from  that  Court  to  the 
Court  which  directed  the  issue. 

It  would  be  quite  anomalous,  according  to  my  recollection, 
and  the  experience  I  have  had  in  the  profession,  to  treat  an 
action  of  thb  sort  as  an  independent  action,  unconnected  with 
the  equity  cause,  of  which  it  is  merely  a  branch. 

Wood,  Baron,  I  must  own  I  think  a  feigned  issue  differs 
not  at  all  from  another  action ;  and  thai  when  once  it  gets 
into  a  Court  of  Law,  it  is  si^ject  to  all  the  rights  and  reme- 
dies that  all  other  actions  are. 

Bills  of  exceptions  are  not  common  in  any  case,  but  I  should 
think  that  there  is  no  objection  to  a  bill  of  exceptions  in  this 
case  any  more  than  in  any  other.  If  we  send  a  question  into  a 
Court  of  Law,  they  must  decide  it  according  to  the  legal 
rules  of  evidence ;  and  if  there  is  any  objection  to  the 
evidence,  that  is  a  matter  for  the  considexation  of  a  Court 
of  Law,  not  only  of  this  Court,  but  of  any  other  to  which 
it  may  be  removed  by  writ  of  error.  There  is  no  rule  of 
evidence  established  in  this  Court  different  from  the  rules 
which  prevail  in  other  Court0 ;  and  whether  the  learned  judge 
who  tries  a  feigned  issue,  properly  receives  or  rejects  evidence, 
may  always  be  liable  to  be  made  a  question  for  further  con.> 
•ideration ;  and  the  proper  way  of  putting  it  is  by  a  bill  of 
exceptions. 

Richards,  Baron.  Perhaps  it  may  not  be  improper  for 
•  me  to*stalc  my  impression  upon  this. subject. 

Q  G  a  I  have 


Michel. 
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i8i6.       admissible  in  evidence,  (loose  as  it  was,)  it  was 
BoLLKN      expressly  restricted  by  the  Court  as  to  the  appli- 
cation 

I  have  never  known  an  instance  of  the  trial  of  an  issue  di- 
rected out  of  the  Court  of  Chancery,  being  treated  throughout 
as  a  common  action  at  Law.    1  have  always  understood  that  an 
issue  directed  by  a  Court  of  Equity,  is  directed  solely  for  the 
information  of  that  Court,  and  that  it  is  in  the  hands  of  that 
Court.    It  may  be  modelled  in  any  shape.    iVnd  the  Court 
may  compel  the  parties  to  admit  evidence  which   is   not 
strictly   legal   evidence,  and  it  has  other  distinguishing  in- 
cidents.    I  remember  one  instance  in  particular,  which  Beems 
to  me  to  show  very  manifestly  the  distinction  between  a 
feigned  issue  and  an  action  at  Law,  which  occured  in  a  case 
that  came  before  the  present  Chancellor.     That  is  the  case 
of  the  Minor  Canons  of  5/.  PauVi  v.  Morris  *.     There  had 
been  an  issue  directed  by  the  Court  of  Chancery,  which  was 
tried  at  bar  in   this  Court  :    an  application  was  made  to 
the  Court  of  Chancery  for  a  uew  trial,  on  account  of  the 
rejection  of  what  was  considered  to  be  material  evidence; 
and  the  Lord   Chancellor  was  of  opinion,  upon  a  full  dis- 
cussion of  the  matter,  (although  he  thought  that  the  evi- 
dence which  had  been  offered  and  rejected  ought  to  have 
been   received)    that   there  ought  not  to  be  a  new  trial. 
His  Lordship,  in  that  case,  says,    '<  New  trials,  after  trials 
^<  at  bar,  have  been  granted  here,  when  the  Courts  of  com- 
**  mon  Law  would  not  grant  them;    and  upon  this  con- 
**  sideration,  whether  the  cause  was  tried  in  such  a  way  as 
''  to  be  satisfactory ;  and  if  the  Jury  have  given  such  a  result, 
''  the  question  which  I  think  the  Court  ought  to  ask  itself  is, 
"  wheUier  the  Jury  would  miscarry  in  making  a  different 
**  conclusion  upon  the  rejected  evidence.'*  He  also  said,  **  If 
*'  that  evidence  had  been  admitted,  and  the  Jury  had  brought 
<«  in  a  different  verdict,  I  would  have  sent  it  again  to  new  trial 
*^  after  new  trial,  till  the  right  conclusion  had  been  diawn. 
'M  am  master  of  all  the  facts  from  the  learned  Judge's  report ; 
*<  and  I  see  that  if  that  evidence  had  been  admitted,  and  the 

•  9  Vm.  is."*.— Vid«  also,  Ftmhtrtm  v.  PemhtH<m,  11  lb.  5a. 
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cation  of  its  contents,  and  the  effect  which  it 
ought  to  have  on  the  minds  of  the  jury,  and 
could  only  be  read  for  the  purpose  of  showing 
the  existence  of  an  endowment  of  the  vicarage, 
if  that  had  been  disputed;  but  that  it  was  still 
objectionable,  when  applied  to  any  other  purpose. 
—That  as,  on  the  second  trial,  it  had  been  used 
to  prove  the  value  of  the  various  titheable  articles 
of  which  the  vicar  had  been  originally  endowed, 
which  was  offered  as  evidence  to  contradict  the 
modus  set  up,  by  showing  that  the  tithes  were 
then  received  in  kind,  and  not  by  money-payments ; 
and  that  according  to  the  amount  of  the  then  value, 
as  recorded  by  the  paper,  the  sum  of  5/.  35.  ^d. 
the  modus  for  Bagber  Farm  alone,  was  nearly  equal 
to  the  value  of  the  tithes  of  the  whole  parish,  of 
which  that  farm  formed  only  a  small  part :  it  was 
therefore  contended,  that  the  document,  although 
admitted  by  the  Court  as  evidence  for  some  purposes, 
was  not  so  for  others ;  and  that  it  was  particularly 
objectionable  when  put  in  to  prove  a  fact  (^dehors  the 
instrument)  which  was  to  affect  a  third  person,  not  a 
party  to  that  instrument,  or  in  any  way  cognizant  of 

it; 


BULLBN 

Michel. 


**  evidence  had  weighed  with  the  Jury,  it  would  have  operated 
**  injustice,  which  I  should  not  have  endured."  From  that  case, 
it  appears  to  me,  thai  there  is  a  very  great  distinction  between  • 
an  issue  directed  out  of  a  Court  of  Equity,  and  an  action 
at  Law,  and  that  they  are  goremed  by  different  rules.  The 
rule  in  Courts  of  Equity  is,  that  the  eridence  must  be  applied 
in  such  a  manner  as  best  to  afford  that  information  which  the 
Court  seeks  by  the  trial,  to  direct  what  is  technically  termed 
its  own  conscience. 
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^^*^'  it ; — ^an  instrument  made  by  parties,  not  only  not  iit 
BuLLSK  ^^^  same,  but  a  contrary  interest  from  the  person 
"0'  sought  to  be  affected  by  it :  for  however  different  the 
interests  of  a  rector  and  vicar  might  be  between 
themselves,  yet  with  respect  to  the  land-owner,  they 
could  have  but  one  common  interest. — That  the 
rights  of  the  church  could  not  be  thus  regulated  and 
established  among  themselves,  by  the  fabrication  of 
documents  declaratory  of  those  rights  which  were 
in  future  times  to  be  used  against  third  persons,  who 
might  not  have  had  the  means  of  knowing  even 
that  such  documents  were  in  existence ;  and  that 
therefore,  when  the  general  admissibility  of  the 
paper  had  been  established  by  the  Court,  guarded 
as  it  was  by  an  anxious  disclaimer  of  any  opinion 
being  given  as  to  the  particular  effect  and  opera- 
tion, or  relevancy  of  its  contents,  its  use  should  have 
been  at  least  more  circumscribed  by  the  learned 
judge  who  tried  the  cause,  if  not  wholly  confined 
to  the  proof  of  the  former  existence  of  an  endow- 
ment ;  although  in  that  case  it  would  have  been 
.  iiseless,  because  that  was  admitted  by  the  defendant, 
and  therefore  formed  no  part  of  the  issue. 

The  learned  Judge,  in  his  report  of  the  evidence, 
said,  that  as  the  character  of  the  hand-writing  gave 
reason  to  believe  that  it  was  contemporaneous  with 
the  endowment,  he  thought  it  evidence  of  what  the 
endowment  had  been,  and  of  what  it  consisted,  as  the 
monks  must  have  known  what  the  state  of  the  parish 
was  at  the  time  of  the  endowment,  and  the  value 
of  each  article  of  tithe,  and  could  not  have  been 
Ignorant  of  the  fact,  if  there  had  been  so  large  a 

money- 
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money-payment  at  that  time,  for  the  farm  in  ques- 
tion ;  and  that  he  thought  it  evidence  that  the 
money-payment  insisted  upon  did  not  then  exist,  and 
with  that  view  admitted  it  to  be  put  in  and  read. 

Petty  Serjeant,  Taunton^  W.P.  andGijffbrdf  now 
showed  cause.  They  objected,  that  the  present  mo- 
tion  was  in  effect  nothing  more  than  an  attempt  to 
bring  under  the  re-consideration  of  the  Court  their 
former  decision  on  the  previous  occasion;  for  al- 
though the  objection  of  the  custody  of  the  paper  was 
then  the  principal  subject  of  discussion,  the  doctrine 
of  res  inter  alios  acta  was  also  very  much  pressed 
and  ultimately  disposed  of,  as  well  as  every  other 
objection  now  attempted  to  be  set  up. 

The  case  was  most  ably  and  learnedly  argued,  and 
at  very  great  length ;  but  all  the  arguments  which 
were  used  on  either  side  are  repeated  or  fully  noticed 
in  the  judgment,  which  the  Court  this  day  delivered 
seriatim  (there  being  a  difference  of  opinion)  on  the 
whole  case. 

Richards,  Baron,  having  detailed  the  circum- 
stances which  led  to  the  motion  for  a  new  trial  on 
the  finding  of  the  Jury  in  the  first  instance,  and 
expressed  his  approbation  of,  and  concurrence  with 
the  judgment  of  the  Court,  as  delivered  by  the  late 
Lord  Chief  Baron  on  that  motion,  (his  Lordship 
not  being  then  on  the  bench,)  proceeded  thus : 

The  cause  went  down  to  be  tried  again,  the 

paper  which  had  been  previously  rejected  having 
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1816.       been  considered  admissible  evidence,  and  it  was  not 
BuLLEv     confined  to  any  particular  points  of  proof. 

V. 
MicHsx**  The  issue  on  that  occasion  was  as  before,  the  im- 
memorial annual  payment  of  a  modus.  There  could 
have  been  no  doubt  of  the  vicar's  right,  for  that 
must  have  been  admitted  on  the  record  in  such  an 
issue.  Then  the  question  arose,  whether  the  paper 
ought  to  be  applied  to  the  proof  of  any  fact  beyond 
the  existence  of  an  endowment.  Now  I  cannot  but 
think  that,  there  being  no  question  then  as  to  the 
existence  of  a  vicarage  or  endowment,  the  use  of  the 
document  must  necessarily  have  been  extended  to 
that  part  of  it  which  did  not  purport  to  be  evidence 
of  an  endowment.  And  I  also  think,  that  when  this 
paper  was  once  produced,  it  became,  in  the  absence 
of  better  evidence,  after  search  made,  the  best  evi- 
dence of  an  endowment,  and  must  have  been  con- 
sidered as  of  commensurate  authority,  as  far  as  it 
went,  with  the  endowment  itself;  and  consequently^ 
whatever  objections  were  taken  to  the  use  of  tWs 
document,  would  have  been  equally  applicable  to 
the  very  endowment. 

It  is  a  general  principle,  that  whatever  evidence 
is  once  received,  it  must  be  read  throimhout;  and 
here  particularly  the  Court  could  not  have  per- 
mitted this  paper  to  be  read,  but  for  the  express 
purpose  of  its  other  contents,  the  endowment  having 
been  admitted. 

Now  if  an  endowment  had  been  produced,  which 
had  contained  a  description  of  the  state  of  the  parish 
as  to  the  titheable  articles  which  it  afforded,  although 

that 
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that  might  also  have  been  objected  to,  as  being       ^^^^'    , 
res  inter  alios  acta,  it  would  have  been  evidence  of     Bulliw 
the  contents  of  that  instrument ;  and  I  consider  this         ''• 
paper  also  as  furnishing  evidence  of  its  contents, 
though  subject,  certainly,  to  circumstantial  obser- 
vation.    I  therefore  cannot  but  be  of  opinion  that 
it  was  proper  for  the  consideration  of  the  Jury,  and 
that  we  must  allow  it  to  have  whatever  weight  they 
thought  it  was  entitled  to. 

The  Court  having  once  pronounced  that  the 
paper  was  admissible  in  evidence,  it  would  be  ex- 
traordinary if  it  should  now  say  that  there  should 
be  a  new  trial,  because  the  Judge  had  acquiesced  in 
the  solemn  decision  of  the  Court ;  and  I  think  that 
even  if  this  Court  had  not  so  decided,  the  Judge 
ought  to  have  received  this  document,  and  to  have 
treated  it  as  he  has  done. 

I  might  rest  the  case  here,  but  I  will  proceed 
further ;  and  for  the  sake  of  argument,  I  will  suppose 
that  the  evidence  objected  to  was  of  a  more  doubtful 
nature  than  it  really  is,  I  would  still  say,  that  it 
ought  to  have  been  received.  In  such  cases  the  rules 
of  Courts  of  Equity  difier  materially  from  those  of 
Courts  of  Law.  It  is  of  the  essence  and  constitution 
of  Equity,  to  decide  at  once  on  facts,  as  Juries  do, 
except  in  one  or  two  instances,  as  that  of  a  heir  at 
law  disputing  the  validity  of  a  will,  and  a  rector  suing . 
for  tithes.  I  do  not  recollect  any  other  case.  In 
all  cases  besides,  a  Court  of  Equity  may  decide 
definitively  without  a  tibial  at  Lnw. 

If  in  this  case  the  evidence  which  directed  the 

Jury 
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,  ^^^^'  ,  Jury  in  their  verdict,  was  sufficient  to  satisly  the 
BuLLEir  Court,  the  Court  will  not  say  to-day  what  influence 
»•'  it  ought  to  have  had.  The  Jury  are  merely,  in  cases 
of  issues,  the  means  by  which  a  Court  of  Equity  gets 
at  facts  through  the  medium  of  a  viva  voce  exami- 
nation, and  cross-examination  of  witnesses.  But 
the  Court,  after  all,  exercises  its  discretion;  thus,  in 
the  present  case,  the  Court  sent  it  to  a  Jury  for  its 
own  satisfaction :  they  were  dissatisfied  with  the 
inquiry  below,  and  therefore  they  sent  the  cause 
down  again  for  further  investigation. 

In  this  case,  I  think  the  evidence  given  in  sup- 
port of  the  payment,  as  it  appears  on  the^  report,  is 
very  unsatisfactory;  some  of  that  evidence  even  goes 
to  negative  the  modus^  and  in  those  receipts  which 
are  given  for  money  paid  for  the  tithes,  no  mention 
is  made  of  modus.  There  are  several  of  the  receipts 
not  given  for  a  money-payment  in  lieu  of  tithes,  but 
for  one  year's  rate,  and  some  generally  for  the  farm, 
and  so  on.  The  sums  paid,  therefore,  have  been  by  no 
means  regularly  dealt  with  as  moduses,  and  are  never 
expressed  to  be  so  paid ;  and  therefore,  I  confess,  if 
the  Jury  had  returned  the  same  verdict  without  the 
evidence  of  this  paper,  I  should  have  been  satisfied, 
and  would  by  no  means  disturb  it.  It  would  then 
have  been  a  case  of  greater  obscurity,  perhaps;  but 
I  should  have  prevailed  on  myself  to  have  been 
satisfied  that  the  Jury  had  had  sufficient  evidence 
laid  before  them  to  warrant  their  conclusion:  and 
if  I  should  even  then  have  thought  them  right,  when 
I  find  that  they  have  had  the  additional  and  corro- 
borative evidence  of  this  p^r  before  them,  I  must 

necessarily 
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necessarily  incline  much  more  strongly  in  fayour  of  , ]^^^ 

their  verdict,  without  at  all  intimating  what  weight  I     Bullbk 
think  the  paper  ought  to  have  had  in  their  decision.      ^,  ^' 

I  am,  however,  fully  convinced  that  the  weight 
to  be  attachied  to  the  e£fect  of  that  paper,  whatever 
it  might  have  been  entitled  to,  was  purely  a  question 
for  the  Jury;  and  I  must  consider  myself  bound  by 
their  judgment. 

Wood,  Barony  stated  the  case ;  and  observed, 
that  when  the  cause  went  down  for  a  new  trial,  the 
objection  to  the  modus  in  point  of  form*,  arising 
from  its  being  probable  that  the  endowment  would 
be  proved  to  have  been  made  within  legal  memory, 
although  the  modus  was  alleged  to  have  been  paid  to 
the  vicar  from  time  immemorial,  was  particularly 
guarded  against. — The  issue  (his  lordship  con- 
tinued) was  therefore  on  the  fact  of  the  immemorial 
payment  of  the  sum  alleged  to  be  a  modus,  and  so 
it  must  now  be  taken. 

On  the  trial,  the  plainti£P  established  &prinu(facie 
case,  by  proving  the  payment  of  this  sum  of  money 
as  far  back  as  living  memory  could  go.  Then  the 
defendant  produced  a  manuscript  book,  endorsed 
"  Chartulary  of  Glaston  Abbeys''  found  in  the 
possession  of  the  Marquis  of  Bathy  containing  two 
documents,  one  purportmg  to  be  a  copy,  or  in  the 
form  of  a  copy  of  an  appropriation,  dated  1269, 
made  by  the  Bishop  of  Salisbury  to  the  Abbey  of 
Glastonbury^  of  the  fruits  and  profits  of  the  rectory  of 

*  Vide  tlie  jiidgBietit,  ante,  page  412. 

Sturminster 
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^81^'    ^  Sturminster  Newton^  then  being  in  the  patronage 
BuLLEN     of  the  abbey,  reserving  to  the  bishop  a  power  of 
''•  ordaining  a  vicarage  in  the  same  church,  which 

should  be  worth,  to  be  let,  ten  marks,  or  6  /.  1 3  ^.  4  rf. 
at  the  least;  and  the  abbey  were  to  take  possession 
of  these  fruits  and  profits  on  the  cessation  or  decease 
of  the  then  present  rector. 

The  other  document  on  which  the  present  ques- 
tion arises,  I  know  not  what  to  call.  It  is  without 
date,  and  entitled  **Porciones  ecclesice  deSturmym- 
"  tre  assignate  vkarie  ordinande  in  eadem  per- 
"  petuis  temporibus  duraturce.^^  Then  follows  an 
enumeration  of  house,  garden,  lands,  and  tithes,  with 
the  value  of  each  article,  amounting  in  the  whole 
to  23  /.  16^.  6rf. ;  and  there  are  various  burthens  im- 
posed on  it  to  the  amount  of  3/.  ig^.,  leaving  a 
clear  income  of  19/.  1 7  5.  6  d.  The  appropriation  pro- 
fesses to  be  made  to  the  monks  of  Glaston^  and  the 
reason  assigned  is,  because  they  had  been  afflicted 
with  misfortunes,  and  had  been  and  were  borne  down 
with  the  weight  of  their  debts.  If  any  such  en- 
dowment ever  took  place,  the  amount  must  have 
been  19/.  175.  Sd.y  and  that  is  highly  improbable, 
because  the  only  power  which  was  reserved  of 
endowing  the  vicarage,  limited  the  amount  to 
61.  13  s.  4  d.  and  there  is  no  reason  given  why  the 
monks  of  Glaston  should  have  exceeded  it. 

On  the  first  trial  of  this  cause,  the  Judge  thought 
the  document  was  not  sufficiently  authenticated  as 
to  the  propriety  of  its  custody,  to  be  admissible  as 
evidence,  and  therefore  rejected  it :  neither  the 

rectory 


SITTINGS  AFTER  EASTER  TERM,  56  GEO.  III.  427 

rectory  of  Sturmnster  Newton^  nor  any  estates  in  ^     1^16* 
the  parish,  having  been  proved  to  belong  to  the     Bullrn 
Marquis  of  Bath.     On  the  motion  for  a  new  trial,  v- 

it  was  granted,  on  the  ground  of  the  Marquis  of 
Bath  having  been  connected  with'  the  abbey,  be- 
cause he  had  become  the  owner  of  part  of  other 
possessions  of  the  abbey,  through  the  Crown*  And 
on  that  ground,  of  custody  alone,  I  thought  the  new 
trial  had  been  granted.  It  seems  the  Lord  Chief 
Baron^  and  my  brother  Graham^  thought  other- 
wise,  and  that  the  question  of  its  being  found  in 
the  proper  custody,  was  not  the  only  ground,  but 
that  it  was  also  agitated,  whether  it  was  not  generally 
admissible  in  evidence ;  and  that  it  was  held  that  it 
was.  But,  if  the  late  Lord  Chief  Baron  thought 
so,  I  protest  against  assenting  to  that  opinion,  either 
then  or.  now. 

I  have  frequently  known  coucher  books,  and  other 
documents  coming  from  the  custody  of  persons  con- 
nected with  the  dissolved  abbies,  offered  in  evidence : 
and  the  first  question  always  arises  on  the  au- 
thenticity of  their  custody ;  the  next  is,  whether 
they  are  admissible  evidence  from  the  nature  of 
their  contents.  When  the  question  in  the  present 
case  is  confined  to  this, — does  the  book  come  from 
the  proper  custody?  lagree  that  it  does.  As  to 
the  other  point,  of  whether  it  is  evidence,  I  thought 
that  that  was  for  the  decision  of  the  Judge  who 
tried  the  cause ;  and  I  do  not  find  by  my  notes,  that 
that  question  was  argued  on  the  motion  ^  but  it  was 
of  course  mentioned,  to  show  that  the  contents  were 
applicable  to  the  subject-matter  in  dispute. 

The 
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^^*^'  The  first  point  on  which  the  new  trial  was  mored 

BvtLBK  ^^^  ^^^9  whether  there  ought  to  be  a  new  trial  on 
«•  the  merits  of  the  case,  according  to  the  prepon- 
derance of  the  evidence  on  both  sides.  The  second 
was  as  to  the  rejection  of  the  tithe  rates,  and  of 
other  documentary  evidence  which  ought  to  have 
been  received,  among  which  were  the  bailiff's  ac- 
counts and  this  book;  and  as  to  the  admissibility  of 
these  two  documents,  which  form  part  of  the  bo<A, 
nothing  was  pressed  in  argument,  but  that  the  book 
which  contained  them  did  not  come  out  of  the  proper 
custody;  but  no  fu^ment  was  made  as  to  the  re- 
ception in  evidence  of  their  general  contents,  and  I 
certainly  only  meant  to  give  my  opinion  on  the  first 
point,  of  the  custody  in  which  the  book  was  foimd. 
I  say  thus  much  in  order  to  free  myself  from  any 
imputation  of  inconsistency  in  my  opinion. 

I  now  come  to  the  point  immediately  before  i|s. 
The  Judge  received  the  documents  in  evidence, 
supposing  this  Court  to  have  decided  that  they  were 
admissible,  to  prove  that  the  money-^payments  did  not 
then  exist.  The  plaintiff's  counsel  objected  that  they 
were  not  admissible^r  that purposCyVoA  that  there- 
fore they  could  not  be  admitted  at  all  in  this  case; 
because,  from  the  form  of  the  issue,  the  question  of 
endowment  or  no  endowment  did  not  arise,  for  the 
plea  of  modus  admits  the  vicar's  tide,  if  the  modus 
should  not  be  established.  It  is  because  the  en- 
dowment was  not  the  question,  therefore,  that  the 
document  was,  as  evidence  on  that  issue,  totally  irre- 
levant.    Inasmuch  as  it  purported  to  be  a.  copy  of 

or 
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or  extract  from  an  endowment,  it  might  in  that       1816. 
view  have  been  material  j  but  where  the  title  was     j^^jj^j^^^ 
not  the  question,  it  could  not  bear  upon  the  issue.  v. 

MiCHBL. 

My  objection  to  the  second  document  which 
was  oflfered  as  evidence  of  the  endowment,  is  that 
it  is  impossible  to  ascertain  what  it  is.  Is  it  a 
copy  of  an  endowment?  Certainly  not.  Is  it  any 
extract  from  any  endowment  ?  It  cannot  be  called 
any  such  thing.  When  this  document  or  entry  was 
iirst  jnade,  there  was  no  endowment  in  ejdstence, 
v^hatever  there  might  have  been  in  contemplation. 
This  paper  purports  to  be  a  prospectus  of  some 
future  endowment  to  be  made  by  the  bishop,  but  it 
is  no  proof  of  a  subsequent  endowment  having  been 
made,  or  of  its  contents. — ('His  Lordship  here  com- 
mented much  on  the  effect  qfthe  word  ordinande  as 
appbfing  to  some  act  yet  to  be  done.) — It  is  alto- 
gether a  species  of  evidence  unknown  to  me,  even  as 
endenoe  to  prove  an  endowment ;  for  its  reception 
amounts  to  admitting,  that  proof  that  something  was 
to  have  been  done,  is  evidenceof  its  having  been  done. 
From  the  nature  of  the  document  itself,  therefore, 
it  is  inadmissible.  But  supposing  it  were  evidence 
of  an  endowment  having  at  any  time  actually  existed, 
is  an  endowment,  not  followed  by  perception,  to  be 
set  up  ?  In  the  case  of  a  vicar,  who  has  reeeived 
tithes,  filing  his  bill  for  the  recovery  of  them  when 
withheld,  it  perhaps  might  be  some  evidence  of  his 
original  title ;  but  here  the  plaintiff  admits  the 
^idowment:  how  then  can  it  be  used  on  thispvedse 
issue»  of  thesumin  question  havii^bean  immemoriaUy 
paid,  to  prove  that  no  modus  existed  at  the  time 

when 
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^8^6'       when  the  vicarage  was  endowed  ?    Is  it  not,  in  such 
BvLhKv     a  case,  purely,  res  inter  alios  acta  ?  And  I  consider, 
V'  that  there  is  no  one  sacred  maxim  in  law  more  founded 

in  good  sen^e  and  justice,  than  that  res  inter  aUos 
acta  alteri  nocere  non  debet  As  between  a  rector 
and  vicar,  an  endowment  is  evidence,  because  both 
are  parties  to  the  act ;  but  the  landholder  is  a 
third  person,  and  ought  not  to  be  affected  by  it, 
.  for  he  is  neither  party  nor  privy  to  the  act.  If  the 
act  of  the  rector  could  not  at  the  time  have  affected 
the  landholder,  by  extinguishing  a  modus  thentofore 
payable  to  the  rector,  by  means  of  an  endowment  of 
a  vicar,  what  is  there  that  can  now  give  this  paper 
that  power  and  effect?  When  did  it  begin  to  be  so 
effective,  or  what  iias  made  it  so  subsequently  ?  Does 
its  having  remained  dormant  for  five  hundred  years 
in  the  library  of  the  Marquis  of  Bath^  without  ever 
having  been  acted  on,  give  it  such  efficacy  ?  Cer- 
tainly not.  Quod  non  valet  ah  initio  in  tractu  tern- 
ports  non  convalescet.  Suppose  an  impropriate 
rector  and  vicar  had  signed  a  declaration  twenty  or 
thirty  years  ago,  that  the  alleged  modus  was  only 
a  temporary  composition,  would  that  have  been 
evidence  against  the  landholder  ?  And  what  dif- 
ference is  there  in  principle,  between  a  similar  decla- 
ration having  been  formerly  made  by  a  landholder 
on  his  own  behalf,  and  an  endowment.  The  land- 
holder says,  and  proves,  I  have  always  paid  a  sum  of 
money  in  lieu  of  tithes,  for  my  farm,  to  the  rector 
and  vicar  successively.  In  answer  to  that  the  vicar 
produces  a  paper,  with  which  the  landholder  is  whoUy 
unconnected,  from  the  contents  of  which  it  is  made 
to  appear,  that  such  a  payment  could  not  always  have 

existed: 


SITTINGS  AFTER  EASTER  TERM^  56  GEO.  III.  43 1 

existed :    can  that  be  evidence  against  one  wno  is  ^ ^8i6. 

not  a  party  to  it,  and  who  has  never  heard  of  it,  Bullkn 
.  or  had  any  opportunity  of  contradicting  it  or  setting  v- 
it  right?  Certainly  not.  Suppose  that,  in  support 
of  a  prescription  for  a  right  of  way  over  another's 
knd,  an  old  conveyance  from  a  former  proprietor, 
reciting  that  there  was  no  such  right,  was  pro- 
duced :  would  that  be  evidence  to  prove  that  such 
a. right  never  did  exist  ?  I  think  it  certainly  would 
not. 

What  was  said  by  Lord  Hardwicke  in  Fox  v. 
Adye  (ajj  is  extremely  applicable  to  the  present 
point.  One  of  the  questions  in  that  case  was, 
whether  the  making  the  tithe  grass  into  hay,  for  the 
benefit  of  the  rector,  could  be  a  legal  consideration 
as  to  the  vicar,  who  claimed  the  small  tithes  of 
herbage  by  bill;  and  they  set  up  that  defence, 
which  they  contended  dischai^ed  them  from  pay^- 
ment  of  tithes  to  the  vicar.  Lord  Hardwicke  says, 
'*  The  vicarage  was  derived  out  of  the  parsonage, 
*'  and  the  parson,  by  consent  of  the  patron  and 
<<  ordinary,  endowed  the  vicar  with  these  small 
'^  tithes ;  this  shall  not  prejudice  the  parishioners, 
*'  nor  deprive  them  of  the  benefit  of  enjoying  their 
"  moduft,  which  they  before  were  entitled  to."  His 
opinion  therefore  is,  that  the  endowment  could 
not  affect  the  modus :  and  I  draw  this  inference 
from  it,  that  if  endowment  can  not  of  itself  destroy 
a  modus,  it  cannot  be  received  in  evidence  to  prove 
any  fact  that  tends  to  the.  destrueijon  of  a  modus ; 

(a)  3  p.  Wnu.  520. 
V0I-.  II.  H  H  for 
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1816.       for  it  would  be  absurd  if  that  were  not  the  coe- 
BuLLEK     sequence. 


MiCHXL. 


Then  by  what  rule  of  evidence  is  it  that  judg« 
ments,  decrees,  or  depositions  are  not  admissible 
in  evidence  to  affect  strangers,  but  are  only  re* 
ceived  as  against  parties  and  privies,  or  persons 
claiming  imder  them.  It  is  perfectly  clear  that 
the  general  rule  is,  that  a  verdict  can  not  be  evi- 
dence in  an  action  against  one  who  was  not  a  party, 
but  a  stranger  to  the  former  proceeding,  and  who 
had  therefore  no  opportunity  of  examining  wit- 
nesses in  his  defence,  or  to  appeal  against  the 
judgment.  The  same  rule  applies  to  depositions 
as  well  as  to  verdicts.  In  the  case  of  Rushfbrth  v. 
The  Countess  of  Pembroke  and  Currier  fb J,  a 
bill  was  preferred  in  the  Exchequer  Chamber  for 
suit  of  a  mill,  and  a  trial  at  law  being  directed, 
the  Countess  offered  in  evidence  depositions  taken 
in  a  former  suit,  brought  by  Currier  against  the 
same  plaintiff  and  others,  tenants  of  the  Countess^ 
upon  the  same  subject ;  but  as  the  Countess  was 
not  a  party  in  the  former  suit,  the  depositions  were 
rcjjected.  On  a  motion  for  a  new  trial  being  made, 
the  Court  were  of  opinion,  that  the  former  deposi- 
tions ought  not  to  be  made  use  of  at  the  trial  as 
agamst  the  Countess,  because  she  was  not  a  party 
to  the  suit ;  and  as  they  could  not  be  read  against 
her,  no  more  could  they  be  read  for  her,  because 
she  was  not  bound  by  them ;  for  not  having  been 
a  party  to  the  suit,  she  was  not  in  a  capacity  to 

{ij  Hardres,  47a. 
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examine  -any  witness,  or  prefer  any  interrogatories        1816^ 
in  it ;  for  that  reason  also,  she  could  not  make  use     Bullsn 
of  the  depositions  of  any  one  who  had  been  a  witness     ^^  v. 
in  it.     That  case  shows  how  strictly  the  rule  is  ob- 
served as  to  verdicts  and  depositions. 

Now  let  us  suppose  that  there  had  been  an  an- 
cient verdict  or  decree  against  the  rector,  in  a  suit 
between  the  vicar  and  the  rector,  and  that  the  vicar 
had  thereby  recovered  the  tithe  in  kind  of  this  very 
farm ;  would  that  decree  have  been  admitted  as  evi- 
dence against  the  landholder,  to  prove  that  there 
was  no  modus  ?  Most  clearly  it  would  not.  In  th6 
case  of  Benson  \:  Olive  (cj,  on  a  bill  filed  in  this 
Court  for  tithe  hay,  by  a  former  impropriator, 
against  Semainf  wherein  the  plaintiflP's  title  was 
affirmed,  the  Court  would  not  permit  the  decree 
to  be  read,  because  the  then  plaintiff  could  not  show 
that  the  defendant  claimed  either  the  same  landi, 
or  under  the  same  title  as  Semain.  And  if  a  ver- 
dict or  decree  cannot  be  received  in  evidence  against 
a  third  person,  how  a  document  of  a  less  solemn 
nature,  between  other  parties,  can  be  admitted  to 
affect  third  persons,  I  cannot  understand. 

The  learned  judge  has  reported  as  the  ground 
on  which  he  received  this  document  in  evidence, 
that  as  the  monks  were  conversant  with  the  state  of 
the  parish,  and  the  value  of  titheable  articles,  if 
so  large  a  sum  of  money  had  been  paid  they  could 
not  have  been  ignorant  of  it.  . 

(O  Buab.a84.^Gw.7oi. 
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i8iG.  Now  with  deference  to  that  learned  judge,  and 

BuLLEN  others  who  may  be  of  his  opinion,  I  beg  leave  to 
v*  say,  that  ignorance  or  knowledge  of  a  fact  is  not 
the  principle  upon  which  the  rule  of  res  inter  alios 
acta  has  been  established  not  to  be  evidence  against 
third  persons.  In  the  case  of  vferdicts  or  decrees, 
or  depositions,  or  written  documents  inter  alios^ 
you  reject  them,  without  inquiring  or  considering 
whether  the  parties  to  them  had  the  means  of  know- 
ledge or  not.  In  most  of  those  cases  wherein  ver- 
dicts and  depositions  have  been  rejected  on  that 
principle,  the  parties  to  them  had  the  means  of 
knowledge ;  still  the  evidence  has  been  constantly 
rejected,  (whatever  means  of  knowledge  they  might 
have  had,)  because  the  party  to  be  affected  by  them 
had  no  participation  in  the  transaction,  nor  any 
opportunity  of  examining  into  the  facts,  or  contra- 
dicting any  false  statement,  or  correcting  any  mis- 
take or  error  which  might  have  been  made  as  to  his 
rights :  and  upon  that  principle  alone  the  evidence 
has  been  rejected,  and  the  means  of  knowledge  of 
the  parties  has  had  nothing  at  all  to  do  with  it. 

It  has  been  urged,  that  the  rule  of  res  inter  alios 
acta  admits  of  many  exceptions,  as  in  the  case  of 
Pope  Nicholas*^  Taxation,  the  Ecclesiastical  Survey 
in  Henry  VIII's  time,  and  deceased  rectors  or 
vicars  books ;  but  the  admission  of  such  evidence  first 
originated  in  this  Court,  and  has  not  met  with  per- 
fect approbation  from  the  other  Courts  in  Westmifi^ 
ster  Hall.  And  I  take  the  liberty  of  saying,  that 
if  they  were  res  integra,  I  should  hold  that  they 
ought  not  to  be  received  in  evidence. 

With 
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With  respect  to  Pope  Nicholas's  Taxation,  we       ^^^^'    , 
have  in  this  very  cause  a  striking  proof  that  it  never     Bullen 
ousht  to  have  been  received  in  any  case  as  evidence     ^,  *• 

iVIlCHEL 

of  value.  This  vicarage,  according  to  the  docu- 
ment admitted  in  evidence,  is  supposed  to  be  en- 
dowed in  1269,  or  some  time  between  that  period 
and  1291,  with  specific  articles,  each  separately  va- 
lued, and  amounting  in  the  whole  to  23L  i6$.  Gd.; 
and  in  Pope  Nicholas's  Taxation  in  1291,  (twenty- 
two  years  afterwards,)  the  rectory  and  vicarage 
together  are  valued  at  no  more  than  23/.  6s.  8d. ; 
viz.  the  rectory  twenty  marks,  which  is  13/.  6s.  8d. 
and  the  vicarage  fifteen  marks,  which  is  10/. ;  so 
that  both  rectory  and  vicarage  are  not  valued  at  so 
much  as  the  vicarage  alone  is  supposed  to  be  en- 
dowed with  only  twenty-two  years  before,  or  lessr. 
Now  does  not  this  prove,  either  that  no  such  en- 
dowment ever  took  place,  or  that  the  taxation  is  a 
fraud  and  a  fallacy? 

Upon  the  last  trial  Pope  Nicholas's  Taxation  was 
not  produced,  and  with  good  reason ;  for  afi;er  the 
defendant's  counsel  had  succeeded  in  getting  the 
supposed  endowment  received  in  evidence,  if  he  had 
produced  Pope  Nicholas's  Taxation,  it  must  have 
cut  it  up  by  the  roots.  It  is  from  the  admission 
of  such  evidence  that  this  country  is  deluged  with 
tithe  suits. 

But  admitting  that  the  Taxation  and  Survey  are 

evidence,  still  they  are  very  distinguishable  from 

the  document  in  question.     They  are  public  acts 

of  state,  made  under  authority,  and  known  to  all 

H  H  3  men 
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i8iG^       men  at  the  time ;  whereas  the  present  document  is 
BuLLBK     ^  thing  made  between  private  parties,  without  any 
«•         privity  or  knowledge  of  other  persons. 

MiCHEX.. 

As  to  deceased  rectors  and  vicars  books,  that 
species  of  anomalous  evidence  has  been  established 
on  a  very  slender  foundation  indeed.  The  first 
case  I  find  on  that  point  is  Legross  v.  Love- 
moore  fdj,  in  the  year  1679,  ^  ^^^  Exchequer. 
There  entries  in  a  vicar's  book  were  rejected  by 
the  judge  on  the  trial,  and  the  plaintiff  was  non- 
suited; but  a  new  trial  was  indeed  afterwards 
ordered,  on  payment  of  costs,  and  then  it  was  only 
h/  the  defendant's  consent  the  book  was  ordered  to 
be  read  in  evidence.  The  next  case  is  Lord  Arun^ 
deV%  case  (e)^  in  1718,  in  the  Exchequer ;  and  the 
whole  of  the  case,  which  is  only  a  short  note  from 
VmeVj  amounts  to  no  more  than  that  books  of  ac- 
counts, memorandums,  &c.  of  a  preceding  vicar  may 
be  made  use  of  as  evidence  for  his  successor,  to  sup- 
port his  demands  in  case  of  tithe,  &c.  by  JBi/ry, 
Chief  Baron,  and  Baron  'Price.  Whether  this  im-> 
portant  point  was  ever  argued  or  not,  does  not 
appear ;  and  upon  this  determination  of  two  Barons, 
the  rule  it  seems  is  now  to  be  established,  although 
so  many  judges  have  expressed  dissatisfaction  with  it. 

Another  class  of  cases  have  been  cited,  where 
entries  by  deceased  persons  have  been  received  in 
evidence ;  such  as  bailiffi  accounts,  stewards  accounts, 
entries  by  a  man-midwife  of  the  time  of  delivering 

(d)  i  Gw.5S0.  (e)  lb.  620. 

Y  a  woman 
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a  woman  of  a  child,  &c.  I  will  not  go  through  and 
comment  upon  every  one  of  them,  but  I  will  take  the 
principle  of  all  those  decisions  from  what  Lord  £//e72- 
borough  says  in  the  case  of  Doe  (on  the  demise 
oiReece)  v.  Rohson  (f)\  where  it  became  material 
to  show  the  due  execution  of  a  power,  to  prove  that 
the  lease  was  actually  executed  on  a  day  subse- 
quent to  its  date,  and  where  entries  in  a  deceased 
attorney's  books  were  admitted  to  be  read,  to  fix 
the  actual  time  of  execution.  His  Lordship  there 
says,  the  ground  upon  which  the  evidence  has  been 
received  is,  that  there  is  a  total  absence  of  interest 
in  the  persons  making  the  entries  to  pervert  the  fact, 
and  at  the  same  time,  a  competency  in  them  to 
know  it.  In  the  present  case,  indeed,  the  rector 
and  vicar,  when  the  endowment  was  made,  might 
have  had  a  competent  knowledge  of  the  tithes  and 
emoluments  mentioned  in  the  endowment ;  but 
there  was  not  a  total  absence  of  interest  in  them  to 
pervert  the  fact,  because  they  had  an  interest,  or 
at  least  might  have  had  an  interest  to  destroy  the 
modus,  and  establish  a  right  to  tithes  in  kind. 
Therefore^  the  second  part  of  the  rule  so  laid  down 
by  Lord  Ellenborough^  with  these  exceptions,  does 
not  apply  to  or  support  the  present  evidence.  I  am 
not  for  going  on  making  exception  afler  exception> 
till  at  last  we  have  entirely  frittered  away  all  our 
rules  of  evidence,  and  have  no  standard  left  on  which 
we  can  rely,  and  every  thing  will  become  admissible 
that  can  afford  a  probable  guess  or  vague  conjecture 
as  to  the  existence  of  a  fact. 

(f)  15  East,  33. 

n  H  4  Upon 


438  CASES  IK  THE  EHCHEQUEA, 

i8i6.  Upon  the  whole,  therefore,  I  am  of  opinion,  that 

BuLLBK  ^^^  second  document  ought  not  to  have  been  received 

V.  in  evidence : 
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First,  because  as  no  endowment  was  necessary  to 
be  proved  by  the  defendant  on  this  issue  of  modus 
or  no  modus,  it  was  therefore  irrelevant. 

Secondly,  because  the  document,  from  its  imper- 
fect and  incomplete  nature,  (neither  purporting  to 
be  a  copy  or  extract  from  any  endowment  that  ever 
did  exist,  but  a  mere  plan  or  prospectus  of  an  in- 
tended endowment,  which  is  not  shown  by  further 
proof  to  have  ever  been  carried  into  execution,)  is 
therefore  also  inadmissible  as  evidence  in  any  case* 

Thirdly,  because  if  it  were  proof  of  an  endow- 
ment, yet  as  that  endowment  itself  (if  it  could  be 
produced)  would  not  have  been  admissible  evidence 
for  the  purposes  for  which  this  paper  was  received, 
as  against  the  landholder;  for  being  an  act  done  by 
third  persons,  without  his  assent,  privity,  or  know- 
ledge, the  accuracy  or  correctness  of  which  those 
persons,  whom  it  is  afterwards  attempted  to  afiect 
by  it,  could  have  had  no  opportunity  of  assenting 
to  or  dissenting  from  ;  it  was  therefore,  as  to  them, 
res  inter  alios  acta.  And  on  these  grounds  I  think 
that  there  ought  to  be  a  new  trial. 

Graham,  Baron.  The  question  is,  whether  the 
Judge  did  right  in  suffering  that  part  of  this  instru- 
ment which  estimates  the  amount  in  value  of  the 

small 
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small  tithes  belonging  to  this  vicarage  to  be  read,  ,  ^^^^' 
fcH:  the  purpose  of  being  taken  into  consideration  by  b  vllen 
the  jury.  It  was  not,  to  my  recollection,  argued, 
nor  could  it  be  argued,  after  the  judgment  of  the 
Court  on  the  first  motion  for  a  new  trial,  that  the 
instrument  itself  was  not  to  be  read  in  evidence  ; 
but  It  has  been  boldly  contended,  that,  (whatever  be 
its  proper  denomination,  and  even  if  it  were  a  formal 
endowment,)  as  between  the  vicar  and  the  land- 
holders resisting  his  right  to  tithes  in  kind,  it  ought 
not  to  go  to  the  Jury,  in  proof  of  the  non-existence 
of  the  money-payment  to  affect  the  modus  pleaded. 
It  is  necessary  to  refer  to  what  was  the  decision  of 
the  Court  upon  the  motion  for  this  new  trial,  and 
the  arguments  that  were  then  offered.  For  my  own 
part,  I  was  in  the  dark  from  the  beginning  to  the  end 
as  to  what  passed  upon  that  occasion,  if  the  deter- 
mination of  the  Court,  which  was  most  ably  delivered 
by  the  late  Lord  Chief  Baron,  was  not,  that  the 
book,  cominj^  from  the  proper  custody,  was  to  be 
received  in  evidence ;  and  I  have  no  conception  of 
such  a  construction  of  that  decision  of  the  Court, 
as  that  the  only  import  of  it  was,  that  from  its  hav^ 
ing  been  found  in  the  proper  custody,  it  might  be 
carried  down  to  Nisi  Prius^  but  that  the  Judge 
looking  into  its  contents  should  tell  the  Jury,  that 
this  or  any  part  of  it  was  not  the  subject  of  their  con- 
sideration. And  I  am  clear  my  brother  LenSf  who 
argued  the  case,  did  conceive  that  those  contents, 
so  far  as  they  established  some  particular  matters, 
might  be  competent  evidence,  but  he  confined  his 
olrjection  to  that  part  of  them  which  purported  to 
state  the  value  of  the  tithes  at  that  particular  period, 

or 
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1816.  or  that  the  tithes  were  then  paid  in  kind,  for  that 
BuLLEN  *W  were,  as  to  those  points,  res  inter  alios  acta  ; 
^'  because  the  bishop,  the  appropriator,  and  the  vicar, 
as  we  are  to  understand,  had  all  a  fellow-feeling 
and  common  interest  to  enlarge  the  patrimony  of 
the  church,  and  to  destroy  and  defeat  th»  rights  of 
the  laity. 

In  arguing  this  point,  the  counsel  for  the  plaintiff 
have  very  properly,  according  to  my  judgment,  Md 
aside  the  string  of  cases  from  Warren  v.  Grew- 
ville  (g)i  and  Barry  v.  Bebbington  (h)^  to  that  of 
Doe  (on  the  demise  of  Reece)  v.  Robson  (ij^  as  ex- 
ceptions out  of  the  rule  of  res  inter  alios  acta,  upon 
the  principle  that  the  act  done  or  recognised  is 
against  the  interest  of  the  party  doing  or  adopting 
it.  But  if  Lord  Ellenborough,  in  the  later  case,  is 
correctly  reported  to  have  stated  the  principle  on 
which  these  cases  stood,  I  am  not  clear  that  this 
case  does  not  fall  within  that  principle.  He  says, 
**  the  ground  on  which  this  evidence  has  been  re- 
<<  ceived  is,  a  total  absence  of  interest  in  the  persons 
*'  making  the  entries  to  pervert  the  fact,  and  a 
"  competency  to  know  it.'*  Now  it  becomes  ex- 
tremely material  to  see  what  really  is  the  nature  of 
this  instrument ;  and  I  hope  my  construction  of  it 
will  appear  to  have  some  foundation.  It  is  clear 
that  it  is  not  an  endowment.  It  is  not  a  copy  of  an 
endowment.  It  is  not  an  extract  from  an  endow- 
ment. I  take  it  to  be  clear  that  at  this  period,  there 
was  no  formal  endowment  under  the  seal  of  the 

(g)  2  Str.  1139.  a  Bur.  1073.  (hj  4  T.R.  514- 
(ij  15  East,  32. 

ordinary. 
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ordinary.  The  entry  in  the  book,  "  ordinqtio  de-  ,  ^^^^'  . 
Jicit,^*  might  mean  that  it  was  lost ;  but  the  title  to  Bullbn 
the  entry  satisfies  me  that  "  deficit'*  meant, — was  y.  ""' 
defeetive,  or  was  not  then  ratified  by  the  ordinary. 
Its  title  imports  this, — "  Portiones  Ecclesice  de 
"  Sturmynster^  Assignate  Vicarie  ordinande  in 
"  eadem  perpetuis  temporibtis  durature**  It  is 
not  material  whether  you  refer  ^^  ordinande**  to 
"  Portiones,**  or  to  the  last  antecedent,  "  Vicarie.** 
If  the  former,  it  reads  thus,  portions  of  the  Ecclesia 
assigned  to  the  vicarage,  and  to  be  ordained  and 
settled  by  the  ordinary  in  perpetuum  ;  if  the  latter, 
it  means  portions  assigned  to  the  vicarage,  which  * 
vicarage  is  to  be  ordained  and  endowed  in  per^ 
petuum.  Both  constructions  are  substantially  the 
same,  and  express  that  the  ordinary's  seal  or  fiat 
was  to  be  affixed  or  obtained.  Then,  I  think, 
this  entry  purports  to  be  a  memorial  or  authorized 
document  of  what  the  abbey  itself  had  assigned  as 
the  portions  of  the  vicar,  or  person  by  them  ap- 
pointed to  perform  the  spiritual  functions  of  the 
church.  It  is  a  memorandum  of  the  project,  or 
particular  of  the  provision  which  the  abbey  itself 
had  made  for  their  vicar,  subject  to  the  ordinary's 
approbation,  and  which  had  not  yet  received  the 
sanction  of  his  seal. 

Before  the  statutes  o£  Richard  IL  and  Hen.  IV. 
it  is  a  well  known  historical  fact,  that  the  bishops 
claimed  and  exercised  the  right  of  compelling  a 
provision  for  the  curates  or  vicars  appointed  by  the 
regular,  clergy  in  their  appropriate  churches;  many 
of  the  abbeys  resisted,  and  threw  themselves  upon 

the 
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^^^^'  the  authority  of  the  pope,  or  made  assignments 
BuLLEN  (which  was  the  appropriate  form)  of  themselves, 
"0'  without  consulting  either.  There  is  a  very  learned 
argument  of  Mr.  Baron  Comyn^  while  he  was  at  the 
bar,  and  which  is  reported  by  him  in  page  508  of 
his  Reports,  where  he  quotes  one  of  the  constitutions 
of  Ottohon.  Ottohon  was  the  pope's  legate  in  this 
country  in  the  time  of  Henry  III. ;  and  his  con- 
stitutions and  ordinances  were  observed  by  the  clergy, 
and  form  the  ground-work  of  many  ecclesiastical 
regulations  to  this  day.  I  take  the  passage  from  the 
Report  in  Comyn^  who,  referring  to  it,  gives  it  the 
date  of  21st  Aprilj  52d  Henry  III.;  and  it  is  to 
this  effect,  "  Universi  Religiosi  qui  ecclesias  in 
**  proprios  tisus  hahent  si  vicarii  non  sunt  positi  in 
"  eisdem  infra  sea:  mensium  spatium  vicarios  dio- 
"  cesan  presentare  non  omittant  quibus  suffix 
"  cienteTf** — (which  shows  that  this  ordinance  was 
perhaps  the  basis  of  the  statute  of  Richard  II.) — 
"  Quibus  sufficienter  profacultate  ecclesiarum  as- 
^*  signent  portionem^^^  (that  is,  the  monasteries 
themselves  shall  do  it;  and  if  that  be  not  done  by 
them,)  ^^Alioquin  diocesan  idfacere  studeant.**  So 
that  it  is  perfectly  clear,  that  long  antecedent  to  the 
statute  of  Richard  II.,  the  ordinaries  did  provide 
for  the  proper  provisions  of  the  curates  or  officiating 
clergy,  and  regulated  the  portion  that  should  be 
assigned  to  them;  and  I  need  not  say,  that  the 
constitutions  of  Ottobon  were  long  observed  by,  and 
governed  the  conduct  of  the  regular  and  secular 
clergy. 

Selden^  in  his  History  of  Tithes,  in  the  third 

volume, 
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volume,  page  1262,  (which  is  also  referred  to  by  .     ^^^^*    . 
Cfawyw,)  says,  "  Nor  was  there  any  perpetual  cer-     Bullkm 
"  tainty  of  the  profits  of  their  presentees,  (that  is,     ^  ^' 
*^  the  person,  the  appropriate  person  presented  to 
*^  any  vicarage,)"  meaning  they  had  no  regular  esta- 
blishment, **  till  the  monks,  by  composition  with  the 
"  ordinary,  or  by  their  own  ordinance,"  (which  I 
take  it  was  the  act  of  the  abbey  of  Glastonbury  at 
this  time,)   *^  which  prescription  after  confirmed^ 
«  appointed  some  yearly  salary  in  tithes,  or  glebe, 
'*  or  rent,  for  the  perpetual  maintenance  of  the  cure ; 
*^  which  salaries  became  afterwards  the  endowments 
**  of  perpetual  vicarages."  So  that  these  assignations 
or  assignments  of  portions*  of  tithes  had,  in  after 
ages,  the  validity  of  established  vicarages. 

If  this  be  the  true  construction  of  this  instrument 
or  memorial,  (and  I  really  think,  upon  attentive 
perusal  of  it,  it  is  impossible  to  give  it  any  other 
construction,)  that  it  was  an  assignment  by  the 
abbey  itself,  not  yet  ripened  into  a  complete  and 
formal  endowment,  but  waiting  the  sanction  and 
approbation  of  the  bishop;  and,  appearing  so  to  have 
stood  at  that  time,  it  would  at  this  day  have  acquired 
all  the  validity  of  a  vicarage  established  by  a  regu- 
lar endowment — if  this  be  the  true  character  of 
this  instrument,  it  was  extremely  important,  and 
even  essential,  to  state  the  fact  of  the  value  of  the 
portion  assigned  to  the  vicar,  in  order  to  satisfy  the 
ordinary  that  the  vicar  was  completely  provided  for; 
and  that  is  still  more  strongly  evident,  from  the  con- 
dition imposed  upon  the  original  appropriation  to 

this 
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>8i6.       this  abbey,  that  they  should  establish  and  provide 
BuLLEN*     for  a  curate  up  to  a  given  sum  at  least.     The  sum 
V.  mentioned,  I  think,  in  the  ordination,  is  only  ten 

marks;  but  as  it  did  require  an  establishment  to  a 
given  value,  when  the  convent  and  the  society  itself 
had  assigned  portions,  it  was  an  essential  part  of  that 
instrument,  that  it  should  specify  what  the  value  of 
that  provision  was,  in  order  to  show  that  it  did  come 
up  to  the  measure  appointed,  or  that,  in  point  of  fact, 
they  had  been  more  generous  than  was  required  of 
them :  and  therefore,  the  value  is  of  the  very  essence 
of  the  instrument,  and  the  main  object  of  its 
design. 

Now  it  is  with  this  view,  in  explanation  of  this 
instrument,  that  I  stated  originally,  with  reference 
to  the  exception  to  the  cases  of  res  inter  alios  acta^ 
that  this  might  be  received,  on  the  ground  of  its 
being  against  the  interest  of  those  who  framed  it, 
to  set  the  value  low.  It  was  unquestionably  for  the 
interest  of  the  linonastery,  to  set  the  value  of  the 
assigned  portion  at  the  highest,  that  the  bishop  might 
be  perfectly  satisfied.  They  would  therefore  rather 
over-value,  than  under-value  the  tithes  set  out. 
With  this  view  the  instrument  sets  an  annual  value 
upon  the  manse,  upon  the  glebe,  upon  the  house- 
bote, upon  the  haybote,  and  upon  the  firebote,  in 
the  lord's  wood;  so  that  that  is  perfectly  consistent 
with  the  nature  and  import  of  the  evidence.  I  wish 
much  that  this  matter  may  be  understood,  and  that 
the  effect  of  such  documents  as  these,  when  oflfered 
in  evidence,  should  be  clearly  and  distinctly  ascer- 
tained; 
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tained ;   for  if  they  have  any  thing  of  truth  or       ^^^S- 

weight  in  "them,  a  thorough  knowledge  of  them     b^llkn 

may  be  the  means  of  avoiding  further  litigation.  v. 

Michel, 

The  interpretation  which  I  put  on  this,  appears 
to  be  confirmed  by  subsequent  entries  in  this  very 
book  which  has  been  produced,  by  which  it  appears, 
that  these  portions  were  entered  there  with  the  ex- 
press view  of  satisfying  the  bishop  that  they  did 
form  a  competent  or  sufficient  provision  for  the 
vicar.    They  were  presented  to  the  official  of  Salis- 
bury j  by  an  inquisition  upon  oath,  in  1280,  proba* 
bly  by  three  or  four  rictors  of  neighbouring  parishes, 
and  others,  taken,  as  appears,  from  these  instruments, 
in  consequence  of  some  mandate  which   he  had 
issued  to  the  Lord  of  Chardestock,  to  inquire  of 
the  portions  and  their  value,  in  order  to  settle  the 
disputes  between  the  abbey  and  the  vicar,  as  to  the 
value  and  the  nature  of  the  provision ;  concerning 
which  the  instrument  recites,  "  there  is  a  difference 
"  of  opinion  between  the  abbot  and  convent,  and  the 
"  vicar.    To  remove  the  matter  of  the  present  and 
'<  future  contention,  that  we  may  be  able  to  tax  and 
*♦  ordain,  or  endow  the  vicarage,  certis  Jlnibus.*^ 
I  happen  to  have  a  copy  handed  up  to  me  in  which 
"  certis  Jinibus**  is  translated, — certain  rates :  but  it 
appears  clearly,  that  it  means  that  the  vicar  should 
be  endowed  with  distinct  tithes  from  those  belong- 
ing to  the  appropriator,  and  that  the  respective  por- 
tions belonging  to  each  should  be  thereafter  dis- 
tinctly ascertained. 

Then,  in  confirmation  that  this  really  was  the 

effect 
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1816.  effect  of  this  prospectus, — ^and  when  I  call  it  apro- 
BuLLEN  spectiis,  I  do  not  mean  to  speak  of  it  as  an  imperfect 
V.  instrument,  but  as  an  assignment  (for  that  is  the 
MicHEi..  appropriate  term,)  by  the  abbey,  which,  whether  the 
bishop  approved  of  it  or  not,  would  in  time  have  all 
the  validity  of  a  regular  endowment ;  for,  from  the 
constitution  of  Ottobon,  which  I  have  referred  tO| 
it  is  quite  clear  that  they  could  make  such  provisions, 
(not  merely  temporary)  but  to  stand  to  all  future 
times :  and  therefore,  a  vicarage  established  upon 
the  footing  of  that  assignment,  even  though  it  never 
had  been  followed  up  by  a  regular  endowment, 
would  have,  in  subsequent  times,  all  the  effect  of  a 
regular  endowment. — In  confirmation,  I  say,  of  the 
construction  which  I  have  put  on  the  document, 
there  follows  another  title,  "  Tcucatio  Vicar,  de 
Styrminster,**  which,  with  the  note,  **Ordinacio  VU 
carii  deficit y**  are,  together,  quite  conclusive ;  for 
it  is  obvious,  that  they  were  waiting  the  result  of 
the  commission  which  had  been  issued  by  the  official 
of  Salishunfy  but  that  not  having  been  made,  from 
whence  we  are  fairly  to  conclude  that  the  bishop 
was  satisfied  with  the  provision  made  for  the  vicar, 
they  go  on  to  say,  "  Ordinacio  Vicarii  deficit^^^  as 
a  memorandum  that  they  have  not  yet  obtained  it. 
And  that  appears  to  be  the  true  history  of  the 
transaction, 

I  am  sorry  that  I  am  occupying  so  much  of  tlie 
valuable  time  of  this  Court  \  but  it  is  extremely  ma- 
terial when  points  of  evidence,  which  to  many  of  us, 
to  me  at  least,  have  appeared  perfectly  settled,  aie 
thrown  into  doubt  by  any  one,  that  they  should  be 
pc  fairly 
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firirly  and  fully  discussed  j  and  I  hope  I  shall  have  .  '^^^'   . 

the  concurrence  of  my  brothers  in  saying,  that  that  Bullen 

time  is  not  ill  spent  which  is  employed  in  sifting  ^- 
matters  of  this  sort. 

I  do  not,  however,  think  it  proper  to  rest  wholly 
upon  the  principle  of  those  cases  to  which  I  have 
alluded  alone,  and  to  consider  this  document  as  ad- 
missible evidence,  "only  on  the  ground  of  its  being 
an  exception  to  the  rule  of  res  inter  alios  acta.  I 
rather  ground  my  opinion  upon  this  simple  rule, 
that  an  instrument  of  this  sort,  coming  from  a  custody 
which  gives  it  authenticity  as  a  genuine  document 
and  relating  to  the  subject  of  inquiry,  or  points  in 
issue,  must  be  read  throughout  to  the  jury,  as  well 
as  to  the  jiidge }  that  both  must  hear  its  contents, 
and  the  whole  contents,  if  they  are  connected  toge- 
ther ;  with  this  main  qualification, — that  they  bear 
upon  the  question  in  issue,  and  more  particularly  if 
such  parts  of  the  instrument  as  are  offered  in  evidence 
coincide  with  the  nature  and  the  design  of  the  in- 
jrt;rument  itself,  as  I  say  this  statement  of  values  does. 

I  agree  perfectly  in  the  guarded  terms  in  which 
the  opinion  of  the  Court  was  given  by  the  late  Chief 
Baron ;  I  have  not  under  my  eye  the  very  words  in 
which  it  was  delivered,  but  I  know  I  shall  be  cor- 
rected by  the  superior  accuracy  of  my  Lord  Chief 
Baron  who  follows  me,  if  I  am  wrong ;  but  I  give 
the  impression  of  it  on  my  own  mind,  as  being  that 
the  book,  or  rather  the  entries  contained  in  it,  were 
evidence,  and  that  all  their  contents  were  evidence. 
But  the  Court  declared  that  they  were  to  be  considered 
as  saying  nothing,  as  to  the  effect  of  the  application  of 

VOL.  II.  I  i  those 
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1^^^'       those  contents  on  the  points  in  issue,  or  as  to  the 
BuLLEK     weight  which  they  ought  to  have  with  the  jury. 
V*  That,  according  to  my  apprehension  and  recollec- 

tion, was  the  judgment  of  the  Court. 

A  written  instrument,  relating  to  private  con- 
.  tracts  or  other  transactions  between  individuals, 
may  often  contain  facts  which  are  evidence  against 
parties  and  privies,  but  not  against  those  who  have 
no  concern  in  those  contracts  or  transactions,  and 
whose  interests  are  sought  to  be  affected  by  it. 
Instruments  of  every  kind  may  state,  and  truly 
state,  facts  which  have  no  relation  to  the  point  in 
issue,  and  are  therefore  not  evidence,  or  if  they 
liave  relation  to  the  point  in  issue,  may  be  excluded 
by  rule  of  law.  Thus,  the  confession  of  a  prisoner 
is  no  evidence  against  his  confederate.  In  all  such 
cases,  it  is  the  province  of  the  judge  to  tell  the  jury 
they  must  not  hear  the  instrument  speak ;  but  the 
distinction,  according  to  my  apprehension,  is  ob- 
vious between  instruments  or  documents  of  a  private 
and  those  of  a  public  nature,  when  offered  to 
regulate  private  rights  under  established  and  ac- 
credited authorities,  and  to  defeat  or  recognise  those 
rights :  and  I  know  no  distinction  in  these  cases, 
between  original  documents  and  subsidiary  evidence 
of  them ;  the  latter,  on  proper  introductory  evidence, 
are  placed  on  the  same  footing  as  the  former.  Of 
this  kind  are  those  ancient  documents,  and  the 
memorials  of  public  authorized  acts,  which  ascertain 
and  fix  the  rights  of  the  Church. 

An  endowment,  or  what  in  ancient  times  held 
place  of  ah  endowment,  is,  I  have  always  under- 
stood 
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Stood  till  within  these  last  few  years,  indeed,  per-        1816. 
haps  I  may  say  until  the  day  of  this  discussion,  to     Bulleh 
be  an  instrument  of  this  public  nature.     Of  the  »• 

many  endowments  or  substitutes  for  them,  which 
I  have  heard  read,  and  of  which  I  have  read  as 
having  been  received  in  evidence,  I  never  heard  any 
objection  taken  to  receiving  any  part  of  their  con- 
tents, or  any  such  distinction  taken,  as  that  which 
is  now  insisted  on. 

I  will  not  compare  the  credit  of  an  endowment,^ 
or  this  assignment  of  the  abbey,  which  I  call  an 
endowment,  with  Pope  Nicholas's  taxation,  which 
was  made  with  a  view  to  foreign  profits  ;  nor  with 
the  ecclesiastical  or  parliamentary  surveys,  made 
with  a  less  exceptionable  object;  nor  with  the  mini- 
sters accounts,  conventional  leases,  or  leases  of 
com  of  rectories,  and  tithes,  the  revenues  of  dissolved 
monasteries;  nor  with  inquisitions  post  mortem^ 
nor  instruments  of  that  nature,  which  we  have  often 
received  to  be  read  without  objection.  In  all  those 
cases  the  land-owner,  apd  in  some  the  vicar,  might 
very  properly  say,  how  am  I  to  be  affected  by  what 
the  agent  of  the  pope,  or  the  minister  of  the  Crown, 
may  chuse  to  settle  as  the  value  of  the  tithes,  or  the 
portions  in  which  they  are  to  be  paid  ?  I  admit  that 
endowments  do  not  state  the  value  of  the  vicars 
portions  in  general,  but  that  is  because  that  is  pre- 
viously ascertained  upon  oath ;  but  all  the  endow- 
ments state  that  an  inquiry  has  been  made  to  that 
effect,  and  they  state  that  as  the  ground-work  of 
the  endowment.  And  I  protest,  for  one,  that  if  an 
endowment,  of  which  I  do  not  affect  to  have  seen 
any  instance,  instead  of  stating  that  the  bishop  had 
I  i  2  been 
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1816*  been  satisfied  by  the  oaths  of  twelve. men  as  to  the 
BuLLEN  values,  had  stated  the  report  of  those  twelve  men, 
V.  that  the  fleece  consisted  of  so  much,  and^so  on,  I 
do  not  see  how  it  would  be  possible  to  reject  the 
evidence  of  value  as  there  mentioned ;  but  if  the 
instrument  be  of  the  nature  of  a  proposed  plan,  or 
particular  of  an  endowment,  the  values  become  not 
only  pertinent,  but  the  most  material  part  of  the 
instrument. 

The  argument  would  be  conclusive  of  the  admis- 
sibility of  this  evidence,  but  for  a  possible  mistake 
which  I  may  have  made  in  the  construction  I  have  put 
upon  the  instrument  before  us.  A  great  many  en- 
dowments might  very  properly  contain  values  ;  and 
supposing  the  instrument  to  be  such  as  we  found 
in  the  case  of  Kennicott  v.  Watson,  which  came 
before  us  lately  *,  where  a  pension  was  payable 
by  the  vicar  as  long  as  his  benefice  produced  a  given 
sum ;  and  if  it  should  fall  short  of  that  given  sum, 
then  the  pension  was  to  be  suspended.  Now  if  the 
payment  of  that  pension  was  to  depend  upon  the 
value  of  the  vicarage,  that  value  would  be  a  neces- 
sary part  of  the  endowment ;  and  can  any  person 
say,  that  the  value  so  expressed  in  an  endowment 
of  that  nature,  would  not  be  perfectly  competent 
evidence  to  show  what  the  value  of  the  vicarage  was 
at  that  time  of  day.  Not  only  is  the  distinction 
new  to  me,  but  in  all  cases  whatsoever  the  vicar 
looks  to  the  endowment  as  the  foundation  of  his 
rights.      Perception  and  long  enjoyment  is  the 


•  See  that  document,  ante,  p.  352. 
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vicar^s  common  law  proof;  and  when  his  endow-       1816. 
ment  is  established  by  proof  of  such  perception     bullek 
which  bespeaks  an  origin  by  endowment,  I  have         v. 
always  considered  that,  in  favour  of  the  vicar  or  of    ^^^"*'' 
the  rector,  it  was  that  which  regulated  the  rights  of 
all  parties,  and  that  it  was  tantamount  to  the  highest 
authority :  and  I  have  never  to  this  moment  heard 
it  said,  that  an  endowment  was  evidence  only  as 
between  the  patron  and  the  vicar,  in  matters  of 
doubt  on  a  question  of  endowment.     It  does  not 
bind  the  rector  and  the  vicar  alone^  but  it  alsol)inds 
the  land-owners.     Can  any  man  say,  that  if  there 
had  been  an  endowment  of  glebe,  or  of  an  interest 
in  a  wood,  the  lord  could  dkpute  the  endowment 
because  he  was  not  a  party.     Third  persons  are 
perpetually  concluded  by  endowments  ;  as  when  a 
man  claims  an  interest  in  a  portion  of  tithes,  would 
not  the  endowment,  endowing  the  vicar  of  that 
portion  of  tithe,  be  evidence  against  him?  It  is  very 
often  for  the  interest  of  a  man  to  say,  I  pay  a  hay- 
penny,  and  I  pay  it  for  agistment  as  well  as  for 
hay  ;  the  vicar  produces  an  endowment,  by  which 
he  appears  to  have  been  endowed  of  agistment : 
would^not  the  endowment  of  agistment,  eo  nomne^ 
conclude  him  ?  I  presume  that  that  could  not  be 
very  much  a  question,  but  I  put  it  by  way  of  illus- 
tration.    Then  it  may  be  said,  that  if  this  is  the 
case,  why  did  not  the  Court  reserve  the  effect,  and 
the  application  of  the  contents  of  this  instrument,  to 
be  considered  by  the  Judge  who  tried  the  cause. 
The  reason  was  this;  the  facts  which  the  endowment 
proved,  or  its  contents,  might  by  possibility  have  no 
relevance  or  application  to  the  question  at  issue^    A   1 
li  3  fact 
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^^^^'  fact  may  be  provable  by  undoubted  evidence  ;  but 
BvLLKK  ^^  order  to  make  it  evidence  to  the  point  in  ques* 
^-  tion,  it  must  be  through  a  proper  medium  of  proof* 
Suppose  that  this  payment  of  5/.  33.  4  d.  had  stood 
alone,  and  was  not  made  common  cause  with  all  the 
other  moduses  in  the  parish,  the  fact  that  all  the 
other  farms  in  the  parish  paid  tithes  in  kind,  would 
have  been  no  evidence,  probably,  that  Bagber  Farm 
paid  tithes  in  kind  also  at  that  time ;  because  though 
other  farms  paid  tithe,  nbn  sequituvj  that  Bagber 
Farm  did.  The  meaning  of  the  decision  I  take  to  be 
this ;  the  entries  in  the  book,  coming  from  a  place 
where  it  would  be  naturally  preserved,  may  be  read, 
their  contents  must  be  taken  to  be  authentic,  and 
there  is  no  giving  validity  to  one  part  of  the  con- 
tents more  than  another;  but  whether  they  bear  upon 
the  question,  whether  the  facts  which  they  prove 
from  a  medium  of  just  reasoning,  from  which  a  con- 
clusion can  be  drawn  to  affect  the  point  in  questiont 
must  be  left  to  the  Judge.  Circumstanced  as  this  case 
is,  it  might  have  been  a  very  nice  question,  whether 
the  fact  of  payment  of  tithe  in  kind  in  the  other 
parts  of  the  parish,  would  have  been  competent  evi- 
dence. That  question,  however,  has  been  very  pro- 
perly avoided  upon  the  present  occasion ;  but  the 
fact  that  the  estimated  value  of  the  vicar's  endow- 
ment did  net  exceed  8/.  or  9/.  exclusive  of  the 
manse  and  glebe,  &c.  for  I  do  not  make  them 
amount  to  more;  the  fact  that  the  estimated  value 
of  the  endowment,  estimated  as  I  say,  for  the  es- 
sential purpose  of  the  instrument  did  not  exceed  8/* 
or  9/.  is  so  material  a  fact,  that  the  counsel  for  the 
plaintiff  in  this  cause  felt  that  it  must  be  excluded, 
^  or 
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or  that  it  would  be  well  nigh  fatal  to  their  case.  It 
is  all  but  coivclusive.  If  rejected,  it  must  be  re- 
jected not  because  it  is  irrelevant,  but  because  it 
is  most  directly  to  the  point,  and  goes  in  a  great 
measure  to  decide  the  question  in  the  cause.  No 
man  can  say  that  these  entries  do  not  prove  that  the 
abbot  had  assigned  to  the  vicar  his  manse,  and  glebe, 
and  botes,  out  of  the  lord's  land.  It  can  hardly  be 
said  that  this  is  not  evidence  for  him  against  the 
proprietors  of  this  wood,  and  the  occupiers  of  this 
glebe  ;  and  why  not  then  of  the  value,  without  the 
statement  of  which,  the  instrument  loses  half  its 
import.  How  can  the  Court  exclude  the  estimated . 
values,  which  are  part  of  the  very  purpose  of  the 
instrument,  and  of  every  sentence  which  assign  tlie 
vicar  his  tithes?  The  argument  concedes  that  it 
is  evidence  that  ho  has  those  particular  tithes. 
It  has  ^*  Decimam  pullorum  et  porcellorum/^  I 
do  not  find  that  objected  to  ;  but  it  is  contended, 
that  yoli  must  strike  out  the  other  part  of  the 
same  sentence,  "  qu(e  valent,  20 rf.'*  So  you  may 
read,  "  Decima  lactis  Caseiy**  because  that  proves 
only  his  right  to  that  particular  tithe ;  but  you 
most  not  complete'  the  sense,  and  read  **  per 
•*  annum  valet,  aorf."  That  appears  to  me  to  bfe 
a  sort  of  reasoning,  with  reqpect  to  the  exclusion  of 
this  or  that  part  of  the  contents  of  an  instrument 
of  this  sort,  that  I  cannot  understand. 
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Something  has  been  said  as  to  the  manner  in 
which  this  was  left  to  the  jury  by  the  Judge,  as  if 
the  Judge  had  at  one  time  expressed  his  opinion 
that  it  was  no  evidence,  and  had  concluded  with 

I  i  4  saying 
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^^^^'       saying  that  the  evidence  was  extremely  strong.    lit 
BuLLEN     that  respect,  I  think  something  may  very  well  be 
_»•_       allowed  for  the  sitdfetion  of  a  Judge,  in  trying  a  long 
cause  of  this  sort,  and  exhausted;  something  might 
have  struck  the  ear  of  tho^  who  put  down  what  he 
said,  not  perfectly  perhaps  expressive  of  that  senti- 
ment and  that  opinion  which  he  really  entertained. 
But  if  we  are  to  take  it  that  the  Judge  said  at  one 
time  that  this  was  no  evidence,  (if  that  be  a  real 
representation  of  what  came  from  the  Judge,)  and 
at  another  time,  that  it  was  strong  evid^ce,  we  may 
consider  the  Judge  as  saying,  that  it  could  not  be 
treated  as  conclusive  evidence:  for  though  it  bears 
upon  the  point,  and  bears  to  a  great  d^ree,  it  might 
be,  that  in  estimating  those  values,  the  subsisting 
moduses  at  that  time  of  day  had  been  overlooked; 
though  it  is  very  strange,  if  it  was  the  design  of  the 
abbey  to  propound  to  the  bishop  a  reasonable  man, 
that  they  should  state  the  whole  tithe  as  only  gL  i£ 
oue  farm  produced  at  that  time  between  5/.  and 
6/..  However,  it  is  sufficient  to  say  in  this  instance, 
that  the  learned  Judge  appears  to  me  to  have  done 
very  right  in  declaring,  that  though  not  perhaps 
entirely  conclusive,  this  evidence  did  go  a  great 
way  to  decide  the  cause  in  favour  of  the  vicar; 
therefore  I  think  that  the  Judge  has  done  no  more 
than  his  duty  in  directing  the  jury,  as  to  this  part 
of  the  evidence,  as  he  has  done;  and  upon  the 
whole,  I  am  clearly  of  opinion  that  there  ought  not 
to  be  a  new  trial. 

Thomson,  Chief  Baron. — (Stated  the  question 
and  the  circumstances  under  which  the  former  new 

trial 
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trial  had  been  granted.) — On  the  former  motion  for  '    ^ 

a  new  trial,  the  Court  thought  that  the  rate-rolls  Bullxn 
which  had  been  rejected  ought  to  have  been  re-  ^  J^il. 
ceived,  and  that  alone  would  have  been  sufficient  for 
a  new  trial;  but  they  also  thought  that  the  book, 
which  had  been  declared  inadmissible  because  it 
had  not  been  produced  from  the  proper  custody, 
should  be  received,  because  the  Marquis  of  Bath 
was  shown  to  have  been  sufficiently  connected  with 
the  abbey,  to  have  made  his  custody  the  legitimate 
possession.  The  Chief  Justice  not  only  so  thought, 
but  that  the  contents  were  admissible,  and  bore  upon 
the  question  at  issue,  for  that  formed  a  considerable 
part  of  the  objection  which  had  been  taken  to  it,  and 
therefore  must  have  been  over-ruled.  Yet  that 
opinion  of  the  Court,  as  to  the  relevancy  of  its  con- 
tents, was  expressed  with  great  caution  by  his  Lord- 
ship, guarding  in  a  particular  manner  against  their 
being  understood  to  have  decided  any  thing  as  to 
what  effisct  that  evidence  ought  to  have  on  the 
verdict  of  the  jury. 

The  cause  then  went  down  again,  and  the  de- 
fendant on  that  occasion  prevailed  on  the  strength 
of  the  evidence  of  the  rejected  documents;  and  now 
a  further  investigation  is  sought  to  be  obtained  by 
the  plainti£P,  on  the  ground,  that  this  document 
ought  not  to  have  been  received  to  the  extent,  and 
for  the  purposes,  to  which  it  had  been  then  applied. 
On  the  former  occasion,  (at  least  as  I  and  my  bro- 
ther Graham  thought,  although  it  seems  my  brother 
Wood  is  of  opinion  that  it  was  not  so,)  it  was  held 
by  the  Court,  that  the  value  of  the  titheable  articles 

enumerated 
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enumerated  in  the  paper  ought  to  haye  been  read 
to  the  jury  as  evidence ;  leaving,  however,  the  d^ree 
of  credit  which  it  ought  to  receive  when  produced^ 
entirely  to  them.  They  have  decided  how  &r  it 
was  entitled  to  their  consideration  by  their  verdict. 

It  is  now  contended,  that  no  weight  ought  to 
have  been  given  to  that  part  of  this  document  which 
sets  out  the  value  of  the  tithes  payable  to  the  vicar. 

Now  let  us  consider  in  what  situation  this  pi^r 
stands  as  between  the  parties.  It  is  found  in  the 
custody  of  the  rectw,  that  is,  of  the  monastery,  who 
are  entitled  to  every  thing  which  is  not  granted  to 
the  vicar.  This,  then,  is  an  entry  made  by  the  abbey 
themselves,  in  which  they  acknowledge  what  the 
vicar  is  entitled  to;  and  as  far  as  that  goes,  it  is  an 
entry  against  their  own  interest.  It  contains  the 
particulars,  and  very  minutely,  as  has  been  observed, 

all  the  articles  which  the  vicar  was  to  possess,  aa 
well  in  land  as  in  tithes :  and  there  is  annexed  to 
both,  that  is,  both  to  the  land  and  to  the  tithes, 
a  value  in  the  same  sentence.  It  appears  to  me 
impossible  to  make  a  distincticm  between  the  evi- 
dence of  their  giving  him  the  thing,  and  the  value 
of  the  thing,  which  is  specified  in  the  same  breath 
which  gives  the  very  thing  itself.  It  was  material, 
as  has  been  observed  by  my  brother  Grahamy  that 
the  value  should  be  specified ;  for  the  license  of  the 
bishop  for  the  apprqiriation,  which  I  have  not  men- 
tioned before,  but  which  is  found  in  this  chartulary, 
had  directed  that  a  vicar  should  be  constituted,  and 
that  he  should  be  endowed  with  not  leas  than  ten 

marks. 
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marks.  Then  it  was  material  for  thcf  monastery,  in  .  ^^^^' 
compliance  with  that  direction  of  the  bishop,  when  Bullen 
they  did  assign  any  particular  subject  of  which  he 
should  be  endowed,  to  enter  the  value  of  those  sub- 
jects; in  doing  which,  they  certainly  need  not  have 
made  an  entry  of  more  than  was  requisite  to  satisfy 
the  bishop  that  they  had  complied  with  that  part 
of  his  direction,  in  having  endowed  the  vicar  to  that 
amount. 

In  all  the  articles  that  are  mentioned,  they  are 
mentioned  specifically,  as  though  the  tithes  were 
paid  in  kind  through  the  parish  ;  and  there  is  no 
mention  of  any  money*payment,  and  especially  of 
so  large  a  payment  as  this  of  5/.  3^.  ^d.  existing 
before  that  time,  in  this  parish :  but  this  instru- 
ment states  the  value  of  the  tithes  then  existing, 
without  taking  notice  of  any  such  modus.  Indeed, 
if  any  such  payment  then  existed,  and  they  were 
aware  of  it,  they  might  have  very  easily  satisfied 
the  injunction  of  the  bishop  as  to  the  quantum  of 
the  endowment,  by  assigning  to  the  vicar  in  one 
article,  this  which  would  have  been  above  half  of 
it,  and  thus  have  saved  themselves  the  trouble  of 
specifying  so  many  articles.  But  so  it  stands  upon 
the  evidence  now  laid  before  the  jury  upon  the 
new  trial,  and  from  which  the  jury  have  drawn 
their  conclusion,  that  in  fact,  at  that  time  of  day, 
the  modus  did  not  exist. 

I  will  not  take  up  any  more  time,  for  it  seems  to 
me,  that  we  ought  now  to  be  satisfied  with  what 
the  jury  have  done,  and  to  allow  the  credit  that 

they 
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^^^^'  ,  they  have  paid  to  this  book,  which  has  been  ad- 
BuLLEN  mitted  in  evidence.  But  the  case  has  been  greatly 
strengthened  upon  the  second  trial,  by  the  admis* 
sion  of  the  tithe-rates,  as  they  are  called,  which 
were  before  rejected.  The  evidence  in  support 
of  the  modus  before,  went  further  than  the  proof 
of  constant  payment  of  this  sum  by  the  owner  of 
that  farm,  but  when  the  tithe-rates  were  examined, 
and  the  evidence  relating  to  them  given,  it  appears 
that  all  the  parish  at  the  same  time  were  paying 
sums  of  money  for  the  same  number  of  years, — 
that  they  were  included  in  the  same  book  of  rates, 
and  collected  with  the  same  notice  in  the  church  at 
a  given  day.  That  certainly  yery  much  strengthened 
the  evidence  which  resulted  from  the  chartulary, 
negativing  the  existence  of  any  such  payment. 

Upon  the  whole  of  this  case,  therefore,  without 
going  more  into  detail,  it  appears  to  me  that  the 
evidence  was  properly  received.  Indeed  the  Court 
have  before  decided  it  was  admissible  ;  and  I  think 
that  on  the  whole  case,  the  jury  cannot  be  said  to 
have  drawn  a  wrong  conclusion  in  saying  that  the 
modus  did  not  exist.  Therefore,  I  am  of  opinion 
with  my  brother  Graham,  and  my  brother  Richards^ 
that  this  order  for  a  new  trial  should  be  dis- 
charged. 

Rule  dischai^ed. 

In  February  then  next,  the  appellant  presented 
a  petition  of  appeal  against  the  above  order  of  the 
Court  of  Exchequer,  so  refusing  a  new  trial,  praying 

that 
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that  that  order  might  be  reversed,  and  that  a  new  .    ^^^^* 
trial  might  be  ordered  of  the  said  sixth  issue,  for     Bullen 
the  following,  amongst  other  reasons ; — subscribed     ^  ^• 
by  Lens  (Serjeant,)  Dauncey^  Gazelee,  Casberd^ 
and  Heald. 

First,  Because  the  said  book  called  the  Chartulary 
was  not  sufficiently  authenticated  by  being  traced 
to  the  proper  custody,  so  as  to  render  the  same 
legal  evidence. 

Secondly,  Because,  supposing  the  said  book  to 
have  been  sufficiently  authenticated,  the  entries 
therein  are  not  of  such  a  nature  as  to  be  legally 
receivable  in  evidence.  They  do  not  purport  to  be 
an  original  instrument,  nor  a  copy  of  an  original 
instrument,  nor  a  substitute  capable  of  being  re- 
ceived in  the  absence  of  an  original  instrument; 
nor  do  they  profess  to  be  an  extract  of  any  descrip- 
tion, or  an  original  declaration  proceeding  from  any 
particular  party.  They  are  entries  evidently  re- 
ferring to  some  prospective  act,  yet  so  indefinite 
and  uncertain  in  their  nature,  as  to  be  incapable  of 
any  specific  title  or  denomination  j  and  if  it  were 
possible  to  contend  that  they  might  be  construed  as 
an  original  endowment,  which  it  is  submitted  is  im- 
possible, it  is  obvious  that  the  instrument  would  not 
be  derived  from  the  proper  custody. 

Thirdly,  Because,  supposing  the  said  book  to 
have  been  duly  authenticated,  and  the  entries  therein, 
from  their  nature,  to  be  legally  admissible  in  evi- 
dence, such  entries  are  not  appropriate  evidence 

with 
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1816^  with  reference  to  the  issue  on  the  record ;  for  the 
BuLLEN  endowment  of  the  vicarage,  so  far  from  being  a  sub- 
V-  ject  of  dispute,  or  constituting  a  necessary  part  of 
the  respondent's  proofs,  is  admitted  by  the  very  na- 
ture of  the  appellant's  own  case ;  and  as  to  that 
which  is  the  only  point  in  issue,  namely,  the  mode 
in  which  tithes  are  payable  annually  fm*  Bagber 
Farm,  those  entries  cannot  be  received  in  evidence, 
although  as  to  another  point,  if  it  were  a  matter  in 
controversy,  they  might  be  considered  as  legal 
proof. 

Lastly,  Because  those  entries  are  not  legal  evi- 
dence as  between  the  parties  upon  the  present 
record ;  for  they  cannot  be  considered  in  the  light 
of  a  public  act,  in  which  the  world  at  lai^  may 
be  supposed  to  have  bonie  a  part,  nor  of  an  act  to 
which  the  appellant  or  any  former  owner  of  Bagber 
Farm  can  be  construed  to  have  been  a  party.  They 
seem  to  have  been  the  unauthorized  act  of  certain 
individuals,  as  against  whom  it  may  be  conceded 
such  entries  would  be  evidence,  but  as  against  the 
appellant,  or  in  other  words,  the  owner  or  occupier 
of  Bagber  Farm,  who  had  no  participation  or  con- 
cern in  their  formation,  nor  any  knowledge  what* 
soever  of  their  existence,  those  entries,  on  the 
ground  of  their  being  res  inter  alios  actOj  are 
inadmissible  in  evidence. 

On  the  part  of  the  respondent,  were  submitted  the 
following  reasons  for  affirming  the  decree:  sub- 
scribed by  PeU  (Serjeant,)  Taunton,  W.  P.  and 
Giffiyrd. 

First, 
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First,  Because  the  original  endowment  of  this       ^^^^   , 
vicarage,  if  it  could  have  been  produced,  would  have     Bullbi} 
been  admissible  in  evid^ice,-  not  only  for  the  pur-         ^- 
pose  of  establishing  the  rights  of  the  vicar  to  par- 
ticular species  of  tithes  claimed  by  him,  but  also 
for  the  purpose  of  raising  an  inference  from  its  con- 
tents, that  a  money-payment  similar  to  that  now 
contended  for,  did  not  exist  at  the  date  of  the  en- 
dowment ;  and  under   the  circumstances  of  this 
case,  the  entries  in  question  were  good  secondary 
evidence  of  the  endowment,  and  receivable  therefore 
in  evidence,  in  the  same  manner  as  the  endowment 
itself  would  have  been. 

Secondly,  Because  the  book  came  out  of  the 
custody  of  the  rector  of  this  parish  (viz.  the  abbey 
oi  Glastonbury j^  and  since  the  rector  is  entitled 
to  every  thing  not  gnanted  to  the  vicar,  an  entry 
made  by  the  rector,  acknowledging  what  the  vicar 
is  entitled  to,  is  an  entry  against  his  own  interest; 
and  therefore,  upon  the  principle  of  numerous  de- 
cisions, admissible  in  evidence  against  third  persons. 

Thirdly,  Because  the  entries  being,  as  it  is  sub- 
mitted, admissible  in  evidence  upon  the  grounds 
before  stated,  the  respondent  was  entitled  to  have 
them  read  throughout. 

Fourthly,  But  independently  of  the  question 
upon  the  admissibility  in  evidence  of  the  entries 
from  the  chartularj^,  there  is  another  ground  upon 
which  (as  was  observed  by  Mr.  Baton  Richards^  in 
delivering  his  judgment)  the  respondent  might,  if 

necessary. 
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^8ig.  n»tmmrjf  insist  that  the  verdict  ought  not  to  be 
BuLLEv  distoibedL  An  issue  of  this  kind,  directed  by  a 
^  ^  Court  of  Equity,  is  merely  for  the  purpose  of  in- 
forming and  satisfying  the  conscience  of  the  Court, 
which  is  ultimatdy  to  form  its  own  decasion  upon 
the  facts,  as  wdl  as  the  law  of  the  case.  When, 
therefore,  the  finding  of  a  jury  upon  such  an  issue 
is  brought  under  the  coniaideration  of  the  Court, 
upon  the  ground  that  eTidence  was  improperly  re- 
ceived at  the  trial,  if  it  appears,  upon  a  review 
of  the  wbole  case,  that  the  other  evidence  in  the 
cause  was  sufficient  to  have  led  the  jury  to  the 
conclusion  they  have  formed,  the  CcHHt  will  not 
send  the  case  to  another  trial,  the  result  of  which 
ought  to  be  the  same ;  but,  being  satisfied  that  die 
contusion  the  jury  have  already  drawn  is  r^t,  w91 
act  upon  it. 

In  this  view  of  the  subject,  it  would  be  materisl 
to  consider  the  nature  of  the  evidence  on  the  one 
side  and  on  the  other,  in  the  present  case,  inde* 
pendent  of  the  chartulary. 

To  estaUish  the  existence  of  an  unvarying  un- 
alterdble  payment  in  lieu  of  tithes  from  the  year 
1194  (the  time  of  legal  memory,)  the  evidence  on 
the  part  of  the  appellant  consisted  merely  in  proof 
of  the  non-render  of  tithes  in  kind,  in  respect  of 
this  farm,  during  the  recollection  of  any  living  per- 
^  son,  and  the  receipt  by  the  vicars  of  this  parish, 
sinte  the  year  1754,  of  the  sum  of  5/.  3^  4^« 
annually  on  St.  Thomases  Day^  in  lieu  of  Iris 
tithes.  .  ..      .  /      . 
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From  this  evidence,  unsupported  by  any  reputi^  ,    ^^^^- 
tion  in  favour  of  its  being  a  customary  and  ancient     Bullbn 
payment,  or  by  any  mention  of  it  as  a  modus  or 
fixed  payment  in  any  of  the  title  deeds  or  muni- 
ments of  his  estate,  he  seeks  to  raise  the  presump^ 
tion  that  it  had  existed  for  six  hundred  years. 

To  repel  this  inference,  proof  (now  no  longer 
objected  to)  was  given  on  the  part  of  the  respon- 
dent, that  the  payment  in  question  (which  was  fw 
the  small  tithes  alone)  exceeded  by  much  the  pro- 
bable value  of  the  land  itself,  at  various  periods 
about  and  subsequent  to  the  time  of  l^pd  memory.— 
That  although  the  farm  in  question  constituted  a 
small  part  (not  more  than  a  six-and-twentieth)  of  the 
whole  parish,  yet  that  this  payment  amounted  .  to 
more  than  half  of  the  whole  estimated  value  of  th6 
tithes  of  the  vicarage,  at  different  periods  within 
the  time  of  legal  memory: — ^that  the  non-render  of 
tithes  in  kind  during  living  memory,  and  the  pay- 
ment of  a  r^ular  annual  sum  in  lieu  of  such  tithes^ 
since  the  year  1754,  (from  which  alone  the  pre<* 
sumption  of  its  immemoriality  was  attempted  to  be 
raised,)  were  not  circumstances  peculiar  to  Bagber 
Farm ;  but  that  on  the  contrary,  all  the  other  farms 
in  the  parish,  during  the  whole  of  the  period  re- 
ferred to  by  the  appellant's  witnesses^  stood  precisely 
in  the  same  situation;  uniform  payments  in  re^ct 
oi  all  of  them  having  been  annually  made,  in  con- 
sequence of  a  general  notice  to  the  whole  parish : — 
That  they  were  all  collected  on  the  same  day,  under 
the  same  paper,  and  under  the  same  denoininadon. 
In  short,  that  th^re  was  no  distinction  whatever 
between  the  payment  in  question  and  all  the  other 

VOL.  II.  K  K  payments 
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^8i6.  payments  (one  hundred  and  nine  in  number) 
BuLLEK  throughout  the  parish.  If,  therefore,  the  payment 
V*  in  question  were  an  immemoriid  and  unalterable 
one,  it  followed  from  the  same  evidence,  that  all 
the  others  were  so  likewise ;  and  consequently,  that 
the  vicar,  in  the  year  1194,  received  68^/.  17^.  6rf. 
for  his  small  tithes;  when,  in  the  year  1291, 
the  whole  vicarage  (including  the  glebe  and  the 
other  profits)  was  valued  only  at  10  L  a  year, 
and  in  1535,  the  vicarial  tithes  were  valued  at 
8/.  16^.  3 id.  only;  a  thing  wholly  incredi- 
ble* This  evidence,  therefore,  completely  de^ 
strayed  the  slight  and  weak  presumption  niaed 
^n  the  part  of  the  appdhmt;  and  as  it  irresistibly 
proved,  that  the  payments  throughout  the  pttrish 
eould  not  have  been  immemorial,  and  as  the  pay- 
ment in  respect  of  the  appellant's  farm,  was  not 
distinguishable  from  the  others,  the  jury  could  not 
have  hesitated  to  draw  from  thence  (without  the 
assistance  of  the  chairtulary)  the  conclusion  that 
the  appellant's  payment  was  net  a  modus  or  im- 
memorial payment ;  and  consequently,  no  further 
satis&ction  could  be  obtained  by^  sen^ng  the  case  to 
a  new  investigation,  which  must,  or  at  least  ought 
to  produce  the  same  result. 

Sir  Samuel  Romilli/f  and  Dauncei/j  having  argued 
at  the  bar  for  the  s^pellant  i  and 

Petty  Serjeant,  and'Giffbrd,  for  the  respondent. 

1816.  Lord  Eldortj  Chancellor,  now  delivered  judg- 

< ^"  '  f  ment. — It  seems  to  me^  that  this  is  a  case  in  which 

it  is  extremely  fit  that  whatever  judgment  may 

be 
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be  giTen  on  it,  the  reasons  upon  which  the  House  .    ^^^^    ^ 
proceeds  should,   in  some  measure  at  least,   be     Bullk» 
stated ;  the  degree  or  extent  to  which  reasons  are     ^^' 
stated  are  measured,  as  your  Lordships  know,  by 
the  discretion  of  the  House  itself,  whether  it  affirms 
or  not.    I  shall  say  nothing  at  this  moment  as  to  any 
proposition,  either  for  affirmance  or  disaffirmance  of 
the  judgment  which  I  shall  propose  to  your  Lord<- 
ships;    for,  considering  the   case  as  one   which 
(however  we  may  dispose  of  it)  calls  upon  your 
Lordships  to  state  the  grounds  upon  which  we  act, 
because  it  is  certainly  a  case  of  very  considerable 
importance  with  respect  to  other  cases  that  may  arise 
in  the  courts,  I  find  it  impossible  within  that  space 
of  time  which  must  elapse  between  the  present  time 
and  one  o'clock,  when  the  Judges  are  to  attend  or 
important  business,  to  address  yourLorddiips  so 
fully  as  I  should  wish  to  do  to*dsy. 

^  My  Lords,  if  the  entries  in  this  book  have  been 
properly  received  in  evidence,  and  if  the  edkct  of 
them  has  been  stated  to  the  jury  with  sufficient 
aecuracy,  there  is  an  end  of  all  other  questions  in  this 
cause ;  because,  I  think  I  nay  venture  to  state  to 
your  Lordships,  that  at  least  I  have  found  no  noUe 
Lord  in  this  House  who  would  have  any  inclina^* 
tion  of  opinion  that  diis  verdict  was  wrong,  if  that 
evidence  was  properiy  received.  If  that  bode  was 
imptiperly  received,  or  its  effect  was  not  stated 
with  sufficient  accuracy  to  the  jury,  then  other  very 
important  points  have  been  submitted  at  the  bar, 
vAddi  deserve  to  be  well  considered. 

I  understand  an  issue  had  been  granted  by  the 
KK  2  Court 
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,    '^1^    ,  Court  of  Exchequer,   in   my  Lord  Chief  Baron 
BuLLEN      MacdonaliTs  time.     And  upon  the  rehearing  of 
V*  the  cause,  the  Court  continued  of  opinion  that  that 

issue  should  be  tried;  and  I  consider  what  has  j^assed 
in  that  Court  since,  first  upon  the  motion  for  a  new 
trial,  which  the  Court  granted,  and  the  second  time, 
upon  the  motion  for  a  new  trial,  which  has  been 
refused,  as  stating  the  opinion,  in  the  first  instance, 
of  all  the  then  Judges,  and  in  the  last  instance,  of 
all  the  present  Judges  except  Mr.  Baron  Richards j 
that  in  this  case  an  issue  ought  originally  to  have 
been  directed.  Where  there  has  been  an  appeal 
against  the  opinion  of  the  Court,  as  to  granting 
such  an  issue,  it  would  be  extremely  improper,  and 
I  think  very  difficult,  in  this  case,  to  say  that  that 
issue  was  not  granted  with,  propriety  originally; 
and  I  should  certainly  feel  a  great  anxiety  to  ab- 
stain from  saying  any  thing  on  that  subject,  without 
looking  through  the  record  in  the  Court  of  Ex- 
chequer, and  all  the  evidence  which  was  given  in 
the  cause.  But  I  have  no  difficulty  in  saymg,  and  if 
it  be  important  at  this  period  to  say  it,  I  desire  it 
may  be  understood,  that  after  now  about  forty 
years  experience  in  the  profession,  I  take  it  to  be 
quite  clear  that  a  Court  of  Equity,  in  cases  of  this 
sort,  as  well  as  with  respect  to  all  cases  where 
matters  of  fact  are  in  question,  has  a  right  itself  to 
determine  upon  the  fact,  without  the  interventi<)n 
of  a  jury.  I  very  readily  admit  that  the  exercise  of 
its  judicial  discretion  will,  in  many  cases,  make  it  its 
duty  to  call  for  the  assistance  of  the  verdict  of  a 
jury;  but  I  can  never  admit  that  if  the  evidence 
which  is  before  a  Court  of  Equity,  is  satisfactory 
upon  the  fact»  a  Court  of  Equity  is  bound  to  send 

any 
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any  such  case  to  a  Jury ;  and  that  is  a  doctrine  .    ^^^^'    , 
which  I  conceive  to  be  as  clear  in  matters  of  tithe     Bullxn 
as  it  is  with  respect  to  any  other  matter  of  fact.     ^^  ^* 
And  I  do  not  hesitate  to  say,  that  in  the  view  I 
have  taken  of  this  case,  if  it  had  come  here  origi- 
nally by  appeal,  as  it  regarded  the  direction  of 
issues,  it  appears  to  me  that   the  weight  of  the 
evidence,  independent  of  this  chartulary,  is  so  much 
on  one  side,  that  at  least  I  should  have  found  myseli^ 
for  one,  under  great  difficulty  in  persuading  myself 
to  grant  an  issue  ;   but  issues  have  been  grante4»' 
and,  we  must  now  take  it,  properly  granted. 

There  is  another  point  of  great  consequence 
which  has  been  stated  at  the  bar,  and  that  is  this : 
— ^It  is  said,  that  because  an  issue  has  been  grai^ted, 
if  evidence  has  been  improperly  received,  ther^ 
ought  to  be  a  new  trial.  Now  that  is  a  point  on 
which  I  wish,  at  least,  to  reserve  myself,  provided 
we  do  not  dispose  of  this  on  the  first  point. 

The  case  of  the  minor  canons  of  St.  PauFs  was  a 
case  that  not  only  received  the  judgment  of  the 
bumble  individual  who  now  addresses  you ;  but  it  was 
afterwards  brough  there  by  appeal,  and  this  House, 
Tery  well  assisted  at  that  time,  concurred  in  this 
doctrine  at  least,  that  where  evidence  had  been  im- 
properly rejected  upon  the  trial  of  an  issue,  yet,  that 
ify^i^upon  looking  at  the  evidence  which  was  re- 
corded in  the  Court  that  directed  that  issue,  and 
lookmg  at  the  evidence  that  had  been  actually  given 
on  the  trial,— if  the  Court  of  Equity  itself  was 
«ati^ed  that,  if  that  evidence  which  was  rejected 
ih«d  been  received,  and  the  verdict  had  been  the 
KK  3  other 
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,  ^^^^'  ,  Other  way,  it  could  not  have  permitted  the  verdict 
BuLLEN  to  stand : — the  refusal  of  a  new  trial,  in  such  dr- 
_  ^'  cumstances,  was  a  refusal  according  with  the  pro- 
per course  of  judicial  proceeding.  In  that  case  of 
the  minor  canons  of  St.  PauPs^  I  stated,  both  in 
the  Court  below  and  in  this  House,  that  I  thought 
that  no  issue  ought  to  have  been  granted.  An  issue, 
howev^,  was  granted;  and  therefore,  I  thought  we 
ought  to  consider  the  issue  as  properly  granted,  as 
there  was  no  appeal  against  it.  It  was  some  evidence 
that  my  opinion  was  not  very  wrong,  that  when  the 
issue  firBt  came  on  to  be  tried,  I  think  before  Lord 
Kenyon,  or  perhaps  at  the  bar  of  the  Court  of 
King's  Bench,  Lord  Kenyon  disposed  of  it  very 
speedily,  certainly;  for  he  said  there  was  nothing  to 
try.  However,  another  trial  was  granted,  which, 
<me  of  the  learned  counsel  now  at  the  bar  must 
recollect,  was  tried  at  the  bar  of  the  Court  of  Ex- 
chequer;  and  upon  that  trial,  some  material  evidence 
was  offered,  which  three  of  the  Judges  were  of 
opinion  should  not  be  received ;  Mr.  Baron  Graham 
was  of  opinion  it  ought  to  be  received.  The  evidence 
was  rejected  by  the  prevalence  of  opinion ;  and  then 
a  motion  was  made  before  me,  sitting  in  die  Court 
of  Chancery,  for  a  new  trial,  because  that  evidence 
had  been  rejected.  I  declared  it, then  to  be, my 
<^inion  that  Mr.  Baron  Graham  was  right,  and 
that,  if  I  had  tried  that  issue,  I  should  have  admitted 
that  evidence;  but  t  also  stated,  that  considering 
what  are  the  peculiar  duties  of  a  Court  of  Equity, 
considering  what  is  the  pardcular  purpose,  and  the 
particular  view  with  whidi  it  calls  for  the  assistanoe 
of  a  jury,  it  appeared  to  me,  that  it  would  be  quite  a 
monstrous  doctrine  to  say  that,  the  object  being  td 
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wtisfy  the  conscience  of  a  Court  of  Equity,  in  order        ^^^^' 
to  satisfy  its  conscience,  a  Court  of  Equity  should      Bullsn 
direct  a  new  trial,  when  it  saw,  upon  the  effect  of  v. 

all  the  evidence  taken  together,  that  if  the  verdict 
was  given  the  other  way,  its  conscience  would  not 
only  not  be  satisfied,  but  would  be  dissatisfied,  and 
the  Court  would  be  unable  to  confirm  it.     It  seems 
to  follow,  then,  that  if  evidence  is  rejected  which 
ought  to  be  received, — and  you  will  not  grant  a  new 
trial,  because  that  evidence  is  rejected, — ^that  you  will 
not  grant  a  new  trial,  because  some  particular  evi«- 
dence  is  received,  if,  putting  that  out  of  the  case,  you 
come  to  the  same  conclusion,  with  respect  to  the 
satisfaction  of  the  mind  of  a  Court  of  Equity  upon 
the  other  evidence  which  was  received,  regard  being 
had  to  all  the  other  evidence  in  the  cause  in  the 
Court  below.     I  say  simply  thus  much  to-day,  be- 
cause I  wish  upon  these  two  points  to  have  it  at 
least  understood,  if  my  opinion  is  worth  regarding, 
that  it  is  most  indisputably  clear,  that  a  Court  of 
Equity  may  decide  tithe  causes  as  well  as  others, 
without  directing  issues.     It  will,  of  course,  use 
an  anxious  and  a  careful  exercise  of  discretion, 
in  refusing  or  not  refusing  issues ;  but  if  there  pre- 
vaik  anywhere,  a  notion  that  it  is  incumbent  upon  a 
Court    of  Equity  trying  tithe  causes,  whenever 
there  is  a  question  of  fact,  to  send  the  case  to  the 
Jury,  I  must  declare  that  that  is  a  doctrine  contra^ 
dieted  by, my  experience,  and  the  whole  administra- 
tion of  the  law  for  a  long  series  of  years. 

I  am  anxious  also,  if  we  should  hiqypen  to  deter- 
mine this  particular  case  upon  the  first  pomt,  (that 
is,  if  we  should  happen  to  be  of  opinicm  that  the 
KK  4  book 
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1816.      book  wtt  adinimUe  in  evidence,  and  that  its  eflfeot 

BulIek     ^  ^^^^  Stated  to  the  jury  with  sufficient  accuncy,) 

fff         to  protect  that  decision  against  any  inference  bdng 

MicHi*.     a|.t3^|jed  to  it,  as  if  we  had  decided  what  a  Court 

of  Equity  would  or  would  not  do  if  that  evidence 

ought  to  have  been  rejected. 

Adjourned  till  the  next  day,  Three  o'clock. 

isifc  June.  ^       Lord  RedesdaJe. — (Having  very  fully  stated  die 
oase,  going  minutely  through  the  evidence,  both 
parol  and  documentary,  beginning  with  the  led^^- 
W)k  or  chartulary  of  Glastonbury  Ahbcy^  and 
noticing  the  various  points  which  had  arisen  in  the 
course  of  the  proceedings   below.^  —  The  objec- 
tions that  were  made  to  the  admissibility  of  this 
book,  were  of  three  descriptions  ;  first,  that  it  did 
not  come  out  of  the  proper  custody :   (that  how- 
ever seemed  not  to  have  been  pressed  upon  the  last 
trial;)  secondly,  that  the  entries  in  these  books 
were  not  evidence  of  the  matters,  in  proof  of  which 
they  were  proposed  to  be  produced  \  and  thirdly, 
(if  they  were  evidence  of  those  matters,)  that  as 
they  were  founded  on  what  is  commonly  called  iv^ 
inter  alios  actOj  (that  is,  that  they  related  to  a 
thing  with  which  the  owner  of  Bagb^  Farm  had 
nothing  to  do,)  they  could  not  be  offered  in  evidence 
against  him. 

With  respect  to  the  book  itself,  many  observations 
were  made  upon  it,  and  particularly  as  to  it?  con- 
taining matter  not  at  all  connected  with  the  pos- 
sessions of  the  abbey;  and  there  seems  to  be  no 
doubt  that  it  is  the  fact,  that  it  does  contain  matter 

not 
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Bot  at  all  'connected  with  the  possessions  of  the       ^^^^' 
abbey ;  but  it  does  however  contain,  from  about  what     Bullsk 
is  now  the  sixteenth  page  to  a  verjr  considerable         v- 
extent  in  the  book,   copies  of  a  variety  of  instni- 
ments,  with  which  in  some  way  or  other  the  abbey 
might  have  had  concern,  and  such  as  are,  generally 
speaking,  to  be  found  in  all  books  of  this  descrip- 
tion: for  the  Monks  were  in  the  habit  of  transcrib- 
ing into  books  of  this  sort  all  the  instruments  with 
which  they  had  any  private  connection,  and  also 
instruments  of  general  public  concern  ;    and  this  I 
take  to  be  the  nature  of  this  book.     In  all  great 
families  in  the  kiqgdom  who  have  any  thing  of  a 
muniment  room,  they  have  a  book  of  that  descrip- 
tion, in  which  all  the  ancient  writings  belonging 
to  the  family  are  transcribed,  for  the  puipose,  as 
far  as  they  may  answer  that  purpose,  of  observation, 
and  of  more  easy  reference  and  ready  access,  than 
the  original ;  and  such,  I  take  it,  this  book  was.  In 
order  to  make  it  evidence  for  a  particular  purpose, 
search  was  made  at  the  Bishop's  Register,  with  the 
object  of  ascertaining  whether  there  existed  there 
an  endowment  of  the  vicarage,  and  no  such  endow- 
ment was  found. 

The  book  produced,  with  a  view  to  the  case  now 
before  your  Lordships,  contains  transcripts  or  en- 
tries of  two  instruments,  if  they  may  be  so  termed. 
The  first  is  the  ordinanceof  the  bishop  and  ch^iter 
of  SaUshury^  upon  the  appropriation  of  the  church 
4^  Sturminster  Newton  to  the  abbey  of  Glastonbwy. 
Your  Lordships  will  recollect,  that  subsequent  to 
the  date  of  this  instrument  of  1269,  ^  ^^  ^^^^p^  o£ 

Richard 
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'^^^'  .  Bkhard  II,  it  was  erpr^y  required  by  the  stAtttte 
BuLLxir  nf  the  15  Richard  II,  ch.  6,  that  upon  every  appro* 
^  ^  {nation  there  should  not  only  be  a  temporary  vy^xt^ 
but  a  proper  endowment  of  the  vicarage,  ordained 
by  the  diocesan.  Now  that  statute  I  apjmehend  to 
have  been  a  statute  in  affirmance  of  that  which  wiw 
really  the  proper  and  regular  practice  long  before ; 
and  in  all  the  proceedings  for  the  purpose  of  appro- 
priations, it  was  always  required,  unless  there  was 
some  special  reason  to  the  contrary,  that  there 
should  be  a  vicar,  and  that  that  vicar  should  be 
properly  endowed  ;  and  it  was  the  duty  of  the  or- 
dinary to  take  care  that  that  should  be  done.  The 
instrument,  of  v^ch  the  entry  referred  to  purports 
to  be  a  copy,  is  the  ordination  of  the  bishop  and 
chapter  of  Sammj  upon  this  appropriation  of  the 
chmreh  to  the  abbey  of  Gtastonbuiy;  in  which  it 
provides,  according  to  what  I  apprehend  was  con- 
ceived to  be  the  duty  of  the  ordmary,  that  there 
should  be  a  vicarage,  which  should  be  of  the  value, 
every  year,  often  marks,  to  let,  **qtuB  valeat  annis 
^*  singulis,  adjirmam  tradi  pro  decern  marcis  ad 
**  minus.'*  That  is  a  very  important  part  of  this 
instrument,  supposing  it  to  be  an  authentic  copy  of 
an  authentic  instrument ;  because  the  subsequent 
instrument  is  in  conformity  with  it,  and  is  also  in 
the  book  from  which  this  instrument  is  taken. 
That  which  immediately  follows  is  entitled,  "  Ordi- 
"  nacio  Vicarie  deSturminster.'*  It  has  been  observ- 
ed, that  that  title  was  probably  not  originally  in  the 
book,  because  it  is  written  in  a  small  compass ;  and 
that  the  copy  originally  terminated  there,  and  then 
that  the  other  immediately  followed,  and  that  these 

words. 
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vordB,  "  OnUnado  Vkarie  de  Sturminstre^**  were  .    ^^^^ 
afterwards  added.     But  if  your  Lordships  look     Bullbx 
through  the  book,  you  will  see  that  all  the  titles, 
almost,  are  exactly  in  the  same  way;  however,  it 
does  not  seem  very  important  whether  it  was  added 
afterwards  or  not. 

The  entry  of  the  second  instrument  commences 
with  these  words: — "  Porcianes  eccksice  de  Stur- 
**  mynster  assignate  vicarie  ordmande  in  eadem 
**  perpetuis  temporibus  duratufi*^  then  it  expresses 
the  several  articles.  Upon  this  it  was  observed,  that 
this  rather  imported  that  it  was  an  assignment  of 
that  which  was  to  be  given  to  the  vicar,  to  be 
named  and  ordained;  and  that  therefore  it  was 
previous  to  the  actual  endowment.  Now  I  take 
it,  that  is  in  {perfect  conformity  to  the  instrument 
which  precedes  it;  that  is,  in  order  to  complete 
that  which  was  required  by  the  former  instru- 
ment, and  to  render  the  appropriation  complete; 
for  if  the  allowance  of  the  appropriation  by  the 
bishop,  contained  a  provision  that  the  vicarage 
should  be  endowed  to  a  certain  extent,  and  that 
endowment  was  not  made,  the  consequence  was,  that 
by  law,  as  I  take  it,  the  appropriation  was  void.  And 
therefore,  although  it  has  been  held  in  later  times 
that  after  a  lapse  of  years,  where  there  has  been 
constant  enjoyment  it  will  be  presumed  that  all 
which  was  to  have  been  done,  was  rightly  done, 
altfatiugh,  as  far  as  a{qpears,  it  was  not  rightly  done} 
yet,  I  apprehend,  diat  as  the  laws  then  stood,  as 
they  are  to  be  collected  from  our  law  books»  if  the 
vicarage  was  not  endowed  according  to  the  terms 

of 
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'^^^-  of  the  bishop's  ordinance  upon  the  subject,  the  appro* 
BuLLEN  priation  was,  ipso  facto,  void.  It  therefore  was  of 
V.  the  highest  importance  to  the  abbey  of  G&z^toni^firy, 
to-  preserve  the  memorial  of  the  ordination,  and 
the  form  of  that  which  they  did  in  pursuance  of 
the  appropriation,  in  making  a  provision  for  the 
vicar,  to  show  that  it  corresponded  with  the  terms 
riequired  by  the  permission  given  by  the  bishop  for 
the  appropriation.  Now,  supposing  that  these  aire 
copies  of  two  authentic  instruments,  they  are  copies 
of  two  co^temporaneous  instruments ;  that  is,  so  far 
contemporaneous,  as  that  one  immediately  followed 
the  other,  in  order  to  complete  the  substance  of  the 
former.  It  was  essentially  necessary  that  there  should 
be  set  out  the  value  of  the  different  articles  of  which 
the  vicarage  was  to  be  composed  in  the  second  instru- 
ment; and  that  accounts  for  the  di&rence  in  this 
respect,  between  this  which  may  be  considered  an 
endowment,  and  what  is  commonly  the  farm  of 
the  endowment,  because  an  endowment  is  usually 
made  by  the  bishop  himself,  ordaining  what  it  is 
that  the  vicar  shall  have,  or  in  the  instrument  by 
which  the  bishop  allowed  of  the  appropriation.  He 
did  not  usually  require  a  specific  sum  to  be  iqipro- 
priftted  to  the  purpose  of  the  vicar,  but  sin^y 
re^iired  that  an  endowment  should  be  made.  That 
appears  to  have  been  the  common  form,  especially 
•  after  the  15th  of  Richard  II,  which  requires  tfot 

there  shall  be,  in  every  license  of  mortmain  for 
the  purpose  of  such  an  appropriation,  a  provision 
thflfc  the  vicar  shall  be  competently  endowed.  Then 
this  instrument,  thus  following  the  other,  ordains 
that  there  shall   belong  to  the  vicar  a  certain 

^  house 
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house  and  garden,  and  certain  land  and  housebote,  .     ^^^^' 
haybote  and  firebote,  in  the  wood  of  the  lord,  and     Bullsn 
common  of  pasture,  which  the  rectors  had  been 
used  to  have,  and  pasture  for  sheep  and  oxen,  and 
the  tithes  of  wool,  of  the  value  of  6s.  8  d, ;  the  tithes 
of  lambs,  of  the  value  of  i2S.  6d.i  the  tithes  of 
calves,  of  the  value  of  6s.  ^d. ;  and  he  Was  to  have 
also  two  calves  of  the  flock  of  the  lord,  and  one  from 
another  house;  it  does  not  appear  what  they  were 
for;  and  he  was  also  to  have* tithes  of  some  other 
articles,  the  values  oiT  all  which  are  set  out  in  tins 
instrument,  and  they  amount  in  the  whole  to  the 
sum  of  5/.  155.  %d.     The  other  articles  that  com* 
posed  the  value  of  the  vicarage  are,  3/.  6s.  ^d.  for 
the  glebe  and  common  pasture;  4/.  9^.  \\d.  for 
the  oblations,  mortuaries,  purifications,  and  so  on; 
and  then  it  appears,  that  fifty-one  acres  of  arable 
land  were  set  out  for  the  glebe,  which  glebe  is 
estimated,  I  think,  at  3/.  6s.  ^d.    The  whole  of 
these  things  taken  together,  produce  1 3  t."i  is.\\d.\ 
the  chaises  deducted  are  3/.  195.  5ird.;  and  the 
net  annual  value  is  9/.  12^.  sid. 

.  Now  the  first  question  is  this :  whether  ^hus 
instrument,  so  produced,  or  that  this  copy  so  pro- 
duced, ot^ht  not  to  have  been  admitted  in  evi- 
dence. And  then  a  previous  consideration  arises, 
whether,  supposing  the  original  had  been  forth- 
coming, the  original  itself  would  have  been  evi- 
dence. Now  k  should  be  observed,  that  this  if 
not  offered  in  evidencje  for  the  purpose  of  esta- 
blishing a  particular  fact,  but  as  evidence  to 
rebut  presumption,  which  the  aj^Uant  caUed 
upon  the  jury  to   draw  «s    an   inference    from 

the 
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the  evidence  which  he  produced,  of  payments 
from  the  year  1754,  that  tboie  payments  weve 
immemorial  payments.  In  order  to  rebut  that 
presumption,  the  vicar  produces  evidence  to  shcpr 
that  these  cannot  have  been  immemorial  pay. 
ments,  and  that  the  jury  ought  rather  to  jn^eaume 
the  other  'way ;  that  is,  they  must  presume  from 
what  appears  to  be,  according  to  reputation,  the 
valuation  of  die  whole  living  at  a  certain  time, 
the  value  of  the  whole  of  the  vicarage  at  another 
time,  the  value  of  the  whole  of  the  vicarage  at  a 
third  time,  and  the  value  of  a  particular  parcel  of 
land  within  the  same  district  at  another  time,  that 
5/.  ss.  ^d.  was  so  infinitely  beyond  the  actual 
value  of  the  tithes  of  this  particular  farm  (Bagber) 
in  the  reign  of  Richard  the  first,  that  it  was  im- 
possible, whatever  the  jury  might  presume  from  the 
other  evidence,  that  it  could  be  an  immemorial 
payment.  That  is  the  nature  of  the  evidence, 
and  according  to  that  which  was  contended  for  on 
the  part  of  the  respondent,  it  seems  that  the  object 
of  it  was  to  prove,  adopting  the  language  used  con- 
stantly in  the  Court  of  Exchequer,  that  this  v^as 
too  rank;  because  you  never  can  meet  directly  by 
instruments,  the  case  of  the  party  setting  up  a 
modus,  for  you  never  can  prove  directly  what  was 
the  value  of  the  several  articles  in  the  time  of 
Richard  the  first :  it  can  be  done  only,  therefore, 
by  that  which  shows  what  was  reputed  to  be  the 
value  of  those  articles  ;  and  I  apprehend,  that  in 
respect  of  that  which  is  matter  of  reputation,  its 
being  res  inter  alios  acta^  does  not  form  any  ob^ 
jection  to  the  admissibility  of  the  evidence. 

Now 
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Now  this  seems  to   have  been  completely  ad-  ,     ^^^^'    , 

mitted  in  this  very  case,  in  respect  of  other  parts     Bullbk 

of  the  evidence,  for  no  objection  was  taken,  on  the     ^  ^' 

,     -  .      •   .  .  ,.  ,        MicnBL. 

ground  of  its  being  res  inter  altos  actOy  to  the 

taxation  of  Pope  Nicholas^  which  is  just  as  much 

res  inter  aUos  acta ;  it  is  a  thing  with  which  the 

occupiers  of  land  in  this  parish  had  nothing  at  aU 

to  do.     But  that  taxation  is  evidence  erf*  this, — of 

the  rate  and  value  at  which  the  persons  employed 

in  that  taxation  thought  fit,  at  that  time,  to  estimate 

the  living. 

So  as  to  the  sum  paid  in  the  reign  of  Hen.  VIII. 
it  is  proved  by  exactly  the  same  thing,  (the  Sur- 
vey) which  is  equally  res  inter  alios  acta^  but 
that  has  constantly  been  admitted  for  the  pur« 
pose  of  showing  what  was  the  value  of  the  whole 
of  the  rectory  or  vicarage  at  the  time  of  that 
survey ;  not  for  the  purpose  of  showing  precisely 
what  was  the  value,  but  what  was  the  sum  which 
the  person  who  made  that  estimate  consented  to 
adopt  as  the  value,  and  therefore,  as  bearing  a 
proportion  to  the  real  value,  from  which  a  jury 
might  fairly  draw  an  inference,  what  was  the  whole 
amount. 

The  same  may  be  said  of  the  inquisition  on  the  writ 
x>£adquod  damnum^  in  the  37th  Edward  III,  which 
relates  to  other  lands,  and  lands  with  which  the  oc- 
cupier of  Bagher  Farm  had  no  concern,  to  which  he 
was  no  party.  It  was  res  inter  alios  acta;  but  it 
was  admitted  as  evidence,  that  at  that  time  the  repu« 
tation  was,  that  the  value  of  so  many  acres  of  land 
was  so  mucfa>in  that  district ;  and  from  that  evidence 

the 
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^^*^  ,  the  jury  were  called  upon  to  draw  their  inference^ 
Bux^x^N  And  that  applies'  to  this  prc^sition :  Suppodag 
^  the  original  instruments,  of  which  copies  are  said 
to  be  contained  in  this  book,  could  have  been 
produced,  I  take  it  they  would  have  stood  exactly 
uppn  the  same  footing  as  the  taxation  of  Pope 
Nicholas,  as  the  inquisition  on  the  writ  of  ad  quod 
damnum,  as  the  survey  of  Henry  VIII,  or  a  variety 
of  other  evidence. 

If  old  leases  could  have  been  produced  of 
lands  in  this  parish,  not  of  Bagber  Farm  only, 
but  of  other  lands  in  the  parish,  from  which 
the  general  value  of  land  could  be  fairly  drawn 
as  an  inference  by  the  jury,  that  would  be  evi- 
dence properly  submitted  to  the  jury  upon  that 
^bject;  because  it  is  evidence  of  what  is  matter 
necessarily  of  reputation,  upon  which  we  can  bring 
no  precise  proof,  but  which  is  to  be  left  to  the 
jury  as  matter  of  presumption,  to  rebut  the  pre; 
sumption  insisted  upon  by  the  other  party  fo^ 
the  purpose  of  inducing  the  jury  to  infer  from  the 
constant  payment  from  17549  of  this  same  siim  of 
money,  that  it  was  a  payment  by  way  of  modusi 
which  had  existed  before  the  time  of  ipemoty. 

This  being  the  view  which  I  take  ofthambh 
ject,  the  only  question  then  is, — Is  this  hook 
evidence  of  these  two  \  instirumaati^  prodiiaed  as 
it  is?  Certainly,  if  the  orjginah;  QfMild  be.  ppt 
duced,  it  would  not  be  ey^eoc^  bfi^WM  ik  woik^ 
not  be  the  best  evifbnce  whic)i  fCjopl^**!^  -fcpdf 
but    search    having   been    made,   the   ^riig^ials 

have 
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Iwaye  not  been  found;  and  as  has  been  very  justly  .  }^^^'  . 
observed  by  the  greatest  authority,  if  we  are,  be-  Bxjli^s 
cause  original  instruments  cannot  be  found,  to  ^  *• 
shut  our  eyes  to  evidence  of  an  inferior  description, 
we  shall  do  constant  injustice.  Where  a  record  is 
lost  from  accidental  injuries,  from  the  destruction 
time  produces,  from  embezzlement,  from  the 
carelessness  or  inattention  of  persons  having  had 
the  possession  of  it,  or  from  various  other  circum- 
stances, so  that  it  cannot  be  found,  (and  we  know 
that  in  a  variety  of  cases  evidence  of  the  titles  of 
persons  is  incapable  of  being  produced,)  an  inference 
is  always  drawn  from  the  secondary  evidence  of 
other  circumstances,  from  which  a  jury  is  called 
upon  to  presume  that  of  which  no  direct  evidence 
can  be  shown. 

The  next  question  then  is,  whether  this  is  that 
best  endence  next  to  the  production  of  the  particu- 
lar instrument.  I  take  it  to  be  clearly  the  next  best 
evidence :  perhaps  evidence  still  less  weighty  or 
conclusive,  if  no  better  could  have  been  produced 
would  have  been  admitted,  and  might  have  been 
sufficient;  but  this  is  clearly  the  next  best  evidence 
to  the  production  of  the  instrument  itsdf,  or  the 
production  of  the  entry  of  such  instrument  in  the 
register  of  the  bishop,  where  search  has  been  made 
and  no  such  thing  can  be  found* 

What  is  this  evidence?  These  two  instruments  are 
copied  by  persons,  probably  some  of  the  monks  of  the 
akbey  of  Giastonbury^  amongst  the  ancient  muni- 
mrats   ind  instruments  concerning  their  abbey. 

vofc.  n.  hh  Why 
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>  ^^^^"  .  Why  are  they  copied  ?  they  are  copied  because  it  id 
PuLLEw  important  to  the  abbey  to  preseve  them.  We  ought 
to  presume  they  are  faithfully  copied,  for  the  same 
reason ;  there  is  nothing  to  induce  an  unfaithful 
transcript  of  them,  and  there  is  therefore  every 
reason  to  presume  them  faithful  transcripts ;  they 
are  found  in  a  situation  in  which  such  transcripts 
are  likely  to  be  kept,  and  where  being  found,  they 
must  be  considered  as  of  weight  and  authority.  The 
second  instrument  is  important,  highly  important, 
to  the  abbey  itself.  The  first  instrument  is  impor-> 
tant  to  them,  as  it  allowed  of  an  appropriation,  and 
contained  the  express  provision  that  that  appropria- 
tion should  be  followed  by  an  endowment  to  a 
leertain  ^ecified  extent.  It  was  important  to  them 
to  preserve  eridence  that  they  had  made  an  endow- 
ment to  that  extent ;  for  it  was  by  having  made 
an  endowment  to  that  extent,  that  the  impro{»ia- 
tion  was  good,  and  not  void.  Then  it  was  important 
to  them  that  the  statement,  with  respect  to  these 
values,  i^hould  be  correct,  and  particularly  that  they 
shoiild  state  them  high  enough,  because  they  were 
to  make  an  endowment  to  the  amount  of  ten  marks 
at  least ;  and  being  to  make  an  endowment  of  that 
amount,  is  it  to  be  credited  that  if  one  oompara^ 
tively  little  farm,  this  farm  of  150  acres  in  Bagber^ 
paid  nearly  as  much  at  that  time  when  this  endow- 
ment was  made,  as  the  sum  at  which  they  valued 
all  those  tithes,  that  that  circumstance  should  pot 
have  been  stated  in  this  instrument,  and  that  the 
tithes  of  the  whole  parish  would  be  valued  at  the 
sum  at  which  they  are  stated  here,  which  i&  very 
little  more  than  this  one  fann>  and  certainly  not  so 

much 
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tnuch  as  the  receipts  for  Joyces* s  land  amounted  to,  ,  ^^^^-  . 
for  they  are  7/.  odd,  putting  all  the  rest  out  of  the  bullen 
question  ?  It  is  therefore,  in  my  mind,  decisive  that  »• 
it  is  properly  evidence,  and  that  it  is  conclusive  evi- 
dence upon  the  subject.  There  is  another  thing 
which  results  from  this  evidence,  which  is  this,  that 
if  you  take  the  first  instrument,  which  is  the  bishop's 
license  for  the  appropriation,  it  is  clear  from  that 
that  the  appropriation  is  within  the  time  of  legal 
memory.  The  form  of  the  issue  is,  that  for  time 
immemorial  this  had  been  paid  to  the  vicaiv  Now 
certainly,  in  the  manner  in  which  questions  of  this 
kind  are  tried  before  a  jury  for  the  information  of 
the  conscience  of  a  Court  of  Equity,  that  circum- 
ibtance  ought  not  to  prejudice  the  appellant,  and 
therefore  it  ought  to  have  been  indorsed  upoti 
the  postea,  supposing  the  jury  had  found  for  the 
appellant ;  that  is,  it  ought  to  have  been  indorsed 
upon  the  postea,  that  although  this  was  an  issue 
to  try  whether  this  had  been  immemorially  paid  to 
the  vicar,  the  vicarage  was  founded  within  the  time 
irf  memory,  and  therefore  it  could  not  have  been 
inimemorially  paid  to  the  vicar,  yet  that  it  wa5  an 
immemorial  payment ;  it  might  be  to  the  rector,  but 
not  to  the  vicar.  But  in  this  instrument,  by  which 
the  particulars  of  these  tithes  are  allotted  to  the 
vicar,  no  notice  whatsoever  being  taken  of  this  pay- 
ment, it  is  impossible  to  suppose  that  it  could  have 
been  actually  a  payment  made  to  the  rector,  that 
is,  to  the  abbot  and  convent  enjoying  the  rectory ;  it 
is  a  thing  which  they  were  not  in  the  receipt  of, 
becau^fe  if  they  had  been  in  the  receipt  of  it,  it  must 
have  been  specified  as  a  separate  and  distinct  article, 

L  L  2  in 
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■  '  I  '  in  consequence  of  its  considerable  amount  in  re* 
BuLLEx  ference  to  the  whole  of  what  they  were  supposedTt^ 
Mic'IiEL.    ^ave. 

It  strikes  me,  that  there  can  be  no  doubt  that 
these  two  instruments,  taken  together,  wouM  of 
themselves  have  been  important  evidence,  capable 
of  being  received  for  the  purpose  for  which  they 
were  offered,  if  they  had  been  originals ;  and  that 
as  the  originals  could  not  be  found,  this  wasXhebest 
evidence,  under  the  circumstances  of  this  case,  that 
could  be  offered,  and  that  therefore  they  were  pro- 
perly received  in  evidence  upon  this  subject. 

It  was  objected)  that  there  was  an  observation 
made  by  the  Judge  which  might  have  the  effect  of 
misleading  the  jury,  namely,  that  the  second  in- 
strument was  contemporaneous  with  the  endow- 
ment. I  really  think  that  that  (even  ■  supposing  the 
ground  upon  which  the  objection  was  made  had  been 
more  substantial,)  was  little  more  than  cavilling  about 
words,  because  what  does  ^  judge  mean  by  contempo- 
raneous ?  the  jury  would  not  necessarily  undfinstand 
him  to  mean  exactly  at  the  same  moment,  but  that 
it  was  an  instrument  of  about  the  same  time :  but  I 
apprehend,  that  really  if  the  expression  was  to  be 
taken  critically,  contemporaneous  would  be  a  tnie 
description  of  it;  for  it  is  an  instrument  which,  in 
its  form,  seems  to  import  that  it  preceded  the  actual 
endowment  of  a  vicar,  as,  in  the  termsof  it,  it  par- 
ports  to  be  a  provision  for  a  victoto  bp-ordmned; 
and  the  observations  made  on.the  pisrt  of  the  apfri- 
lant,  on  those  words^  make  directly  the  other  waj, 

and 
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and  show  that  a  second  mstrument  was  made,  and       1816. 
that,  upon-  that  second  instrument,  the  vicar  was     buli#ek 
endowed;  and  it  is  observable,  that  the  nomination     ^_  «- 
of  the  vicar  was,  by.  the  terms  of  the  appropriation; 
in  the  abbey  and  convent  of  Glastonbury. 

Another  consideration  is,  supposing  there  wa? 
any  real  objection  to  the  admission  of  this  particular 
evidence,  what  is  to  be  done  upon  the  application 
for  a  new  trial  of  this  issue.     An  issue  of  this  de- 
scription is  directed  for  the  purpose  of  informing  the 
Court  upon  the  subject ;  and  that  is  clear  because  it  is 
in  the  terms  of  the  order  directing  the  issue,  directed 
that  any  special  matter  should  be  indorsed  upon  the 
postea ;  the  consequence  of  that  is,  that  you  are 
to  consider  it  not  simply  as  a  verdict  upon   the 
record,  upon  which  verdict  judgment  is  to  be  pro- 
nounced,— for  upon  that  record  no  judgment  is 
pronounced, — but  you  are  to  consider  it  as  the  result 
of  the  finding  of  a  jury,  satisfying  the  Court,  upon 
the  view  they  have  had  of  the  subject,  that  they 
have  had  a  right  view  of  it,  taking  it  in  the  whole. 
Now  when  I  look  at  this  case,  and  see  what  other 
levidence  was  before  the  jury,  and  the  import  of  this 
particular  evidence,    it  does  appear  to  me  to  be 
abundantly  suflldent  to  warrant  the  verdict  of  the 
jury;  for  the  jury  were  called  upon  to  establish  this 
as  a  modua,  upon  the  simple  &ct  of  payment,  under 
tfae>cirGttmstaaces  whii^  I  have  stated,  and  which 
arc)thq  slightest  that. ever  I  remember  in  a.  case  of 
thifi idfisoriptionr  because. there  is  no  evidence  what- 
sofrer  of  4  distinc^^^pE^yment  a3  for  a  modus.     The 
evrdence  which  was  brought  out  upon  the  cross- 
LL  3  examinatioiL 
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^^^^'  ..  examination  of  the  witness  Moore^  who  proved  the 
BuLLSN  payments,  demonstrates  that  exactly  the  same  evi« 
Michel.  ^^^^  might  be  offered  for  every  farm  in  the  parish^ 
to  the  amount  of  about  70/.  a  year.  That,  there- 
fore»  was  the  slightest  possible  evidence  upon  which 
a  jury  could  raise  a  presmnption  that  these  were 
immemorial  payments. 

Then,  to  rebut  that  presumption,  besides  the  rate 
paper,  there  are  the  taxation  of  pope  Nicliolas,  the 
writ  of  ad  quad  damnum^  and  the  Survey,  in  26th 
Hen.  VIII. ;  all  of  which  must  have  been  founded 
upon  the  grossest  error,  if  that  which  is  contended 
for  by  the  appellant  in  this  case  is  really  true,  that 
this  was  an  immemorial  payment  from  before  the 
close  of  the  reign  of  Richard  I.  Then  the  jury- 
must  have  drawn  from  this  an  inference,  that  the 
judgment  they  might  otherwise  have  given  from  the 
fact  of  long  continued  payment,  was  a  presdhption 
which  they  could  not  conscientiously  entertain.  If 
80,  the  verdict  of  the  jury,  as  it  stands,  supposing 
this  to  have  been  improperly  admitted  in  evidence^ 
still  was  perfectly  warranted  by  the  evidence  before 
them;  and  being  so  clearly  warranted  by  the  evi- 
dence 4)efore  them,  the  result  of  that  is,  that 
the  conscience  of  the  Court  of  Equity  is  sufficiently 
informed  upon  the  subject,  and  consequently^  there 
is  no  reason  for  directing  a  new  trial  in  this  case; 
therefore,  it  does  seem  to  me  right  to  affirm  fhe 
order  of  the  Court  of  Exchequer,  refusing  tlie  new 
trial, 

I  have  gone  thus  at  length  into  this  case,  be- 
cause 
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*  eause  it  is  a  case  of  very  considerable  importance,  ,     ^^^^'  ,^ 
with  reference  to  the  trial  of  issues  of  the  same     Bullek. 
nature.    I  am  perfectly  satisfied  that  the  book  called     ^,  ^- 
the  Chartulary  was  properly  received  in  evidence, 
under  all  the  circumstances;   and  I  am  equally 
satisfied,  that  if  the  evidence  was  not  properly  re- 
ceived, the  Court  have  done  right  in  not  granting 
a  new  trial. 


Lord  Chancellor. — I  hope  I  shall  be  able  to 
bring  within  a  very  narrow  compass  what  I  have 
to  offer  to  your  Lordships  attention.  This  suit 
was  instituted  about  twelve  years  ago,  and  the 
question  before  us  at  this  day  is,  whether  a  third 
trial  should  be  granted  of  the  issues  dired;ed  by 
the  Court  of  Exchequer,  where  there  have  been 
two  former  trials ;  one  of  which  has  terminated 
in  a  verdict  for  the  appellant,  establishing  the 
existence  of  a  modus  in  this  parish,  the  ver- 
*dict  upon  the  second  trial  being  found  for  the 
respondent,  and  thereby  asserting  that  no  such 
modus  had  existed.  -  And  although  this  cause  has 
endured  twelve  years,  yet  if  your  Lordships  are  of 
opinion  that  it  has  not  finally  been  satisfactorily 
decided  in  point  of  fact,  or  that  there  has  been  any 
material  miscarriage  in  point  of  law;  regard  being 
Tiad  to  the  nature  of  this  question  as  a  question 
arising  in  the  course  of  a  cause  in  a  Court  of  Equity, 
undoubtedly  you  must,  whatever  you  may  feel 
sibbut  it  as  to  the  parties,  subject  them  to  the 
consequences  of  a  further  investigation  of  the 
subject. 

L  L  4  This 
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,    ^^^§'    ,      Jltts  WW  a  bill  filed  by  a  vicar  making  a  claim  of » 
BuLLEN  !  those'lil^sialdndwhicb  are  daUed  vicarial,  which  he 
^  ^'  asfije^rto^  1^  was  entitled  to  under  some  endowment^ 

*-   either  produceable,  or  the  contents  of  which,  moat 
be  now  inferred.    My  Lords,  the  defendants  in  the 
caus&  ia  A^  Exchequer  were  twenty,  in  numbei^ 
and  they  had  this  very  singular  case  to  support ;— ^ftr   * 
I  beUeve  no  instance  in  the  history  of  any  parish  in 
this  country  caa  be  produced,  in  which  the  same   : 
thiag  was  to  be  si^f^mted; — that  all  this/parish 
wit^ithe  ei^ception  only  of  what  relates: to: the  cam 
titheawas^oy#redby moduses,  those  modusesamouBt-    . 
ing  ^ltogejt)ier  t^  between  60  /•  and.  70  /•  a  year ;  and 
that;4her^fQre»  the  vi^ar  of  tlus  parish  must  be  con- 
sideia^  as  Jbavkig  been  entitled  to  modvses^for  68il. 
a  yeari.  represented  as  being  contracts  made  for 
valuable  considenition,  so  long  time  ago  as  the  time 
of  Richard  I,. and  that  too  exclttdiag  comr  audi  ^ 
gtmu  1  $0  that  you  are  to  imagine  that  the  value  of 
the  tithes  of  this  parish  in  the  reign  of  Ricfiard  L 
were  sudn  that  tithes,  which  did  not  inelude  either    • 
the  titbable ;  masttar  called  com,  or  the  tithable     ^ 
ma^9I^«aUe4  ff^f^  appertained  to  the  vioar,  in  the 
shape  of  pecuni^copipensation,  totheamouniiaf    1 
68/.  a  yesr*.  ;We  Jmow.wbittthenlue  afimoki^ 
was  at  tJbat  p^iRod,  but  we  nuist  alao^iroi^  imtoitfa^  ^in 
scale  t^  probability, that  the  rectos  was  to.faafereothe    o 
tithe  pf;Coi7ia?id  gr^  too»  .  To  i)Q  sttA/^if  :«])eqaL^  ix^  1 
was  a  yjcarial  titl\e»  i^  the  49im  ;ia  wfaieb  i::use.  ii>q 
the  word^  equal  to  thesuii|ci^j68i^«L'&ecdiaa>bf>(&a 
Itichaf4l,  thetitl)eBofppcQLja«4eraii)iheiii^^ 
such.^u(&  as  ypu  w%y  be  plqasedto^a/bMi^H^^ 
in  thoL  t^e  of  Bkb^^r  th^rfya^  Jihifrdfy  ^ouhr j  ^r 

any 
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anjr  gentJeman  who  would  not  have  wished  to  be  ,     ^8>6. 
the  subject  of  ordination  to  Sturminster  Newton^     Bullsx 
I  mean  at  this  day,  provided  these  moduses  cannot     ,^  ^ 
Stand ;  for  what  must  the  value  of  the  tithes  be  now  ? 

It  was  stated  on  the  part  of  the  appellants  in  the 
Court  of  Exdiequer,  that  from  time  of  which  the 
memory  of  man  is  not  to  the  contrary,  they  or  their 
predecessors  had  ptdd  these  moduses,  and  that  there- 
fore the  vicar  had  no  claim  to  tithes  in  kini^.  My 
liOrds,  I  take  it  fromthe  judges  reportto  have  been 
proved,  in  the  Court  of  Exchequer,  that  as  far  as  me- 
mory goes,  the  vicarial  tithes  had  not  been  paid  qua 
tithes,  but  that  there  had  been  money-payments 
made,  throughout  the  whole  of  the  parish,  not  forget- 
ting the  distinction  between  the  Meads  and  the  other 
parts  of  the  parish ;  and  the  matter  appears  to  rest, 
on  the  part  of  the  defendant,'  with  this  evidence  of 
non^yment  of  tithe  in  kind  for  that  period. '  There 
was  p];oduced  in  the  Court  of  Exchequer  the  paper, 
which  Mr.  Justice  Oiambre  thought  ft&p&t  to  reject 
when  it  was  offered  in  evidence  on  the  first  trial, 
calledjaillate.Fiqper ;  and  it  has  been  stated  tans 
from  theJoor^  that  the  use  made  of  that  rate-paper^' 
in  t^Conrt>of  Exchequer,  was  not  such  asliitsbten 
madalnpon  theisecond  ttiatin  the  eounti^,  iisitiely,"  '* 
not  to  dednee/fmn  tii0  whote  (^  the  coht^ts  bf  th^^ 
jate^pa^r^/what^mightibe  inferred  legally  as  to  ;d^y  ^  ' 
partieul*  ikam  mentioned  willi  refeteiice  to  the  rate'  ^  ^^' 

gultH^  th^statod  i«  t^  te  a^per  which  1^  thit  p^-^ 

cuUa]Tq[iici»iififl^^^  what  waif  mentioned 

as  t9/6anh ^ thiid'a 4Mi(^  ap|)Kcation  ip  fium  A; 

*  and 
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iBifl.  ^  and  what  was  mentioned  as  to  &nn  B,  had  reiatios 

BuLLEJi  *^  *"*^  ^*  ^^y»  ^"^^  ^  ^^'  ^^^  thongh  it  appease 
V.         to  me  to  be  a  most  important  paper,  and  that  it  is 

MicHBL.  ^yij^jjjce,  yet  I  consider  it  so  with  quite  a  different 
application :  For  as  the  decision  in  the  case  of  the 
Min&r  Canons  of  Scant  PauTs  was,  Aat  the  tate- 
paper  by  which  the  collection  was  made,  which  lA 
that  case  was  a  most  material  paper,  ma  taken  aaevi^ 
denoe  with  this  view,  that  it  muat  be  contended  that 
the  payments  there  mentioned  wers  all  euatonuuy 
payments,  or  that  it  might  rationally  be  inferred  th^ 
nmie  of  tliem  were  so,  (finr  they  mnst  all  be  one  or  the 
edier;)  so  this  paper  appears  to  me  not  only  to  have 
been  admiasiMe  evidence,  but  most  extremely  im«- 
partant  evidaiioe  on  this  issue  when  applied  in  the 
same  way. 

^fhen,  supposing  that  that  evidence,  with  Pope 
NicJiolas'9  taxation,  the  inquisition  on  the  writ  of 
ad  quod  damnum^  and  the  Ecclesiastical  Survey,  was 
all  that  had  been  before  the  Court,  I  catanot  help 
entertaining  the  difficulty  which  I  expressed  yester* 
day,  (but  which  must  have  no  influence  upon  your 
Lorddiips  decision  upon  thi6  matter,  filrther  than  I 
can  i^ply  it  upon  another  principle ;)  for  I  think 
it  is  matter  of  surprise  that  an  issue  should  have 
been  directed,  because,  independent  of  the  evidence 
of  the  chartulary,  there  appears  to  have  been  de* 
monstrative  evidence  that  these  payBHents  could 
not  be  moduses ;  and  I  take  (hfe  liberty  to  repestt^ 
(becauae  I  should  be  extiremely  sorry  that  thl^re 
steuld  be  introduced  into  a  Court  of  Equity,'  by 
any  one,  such  a  notion  as  that  because  they  have 

before 
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before  them  the  trial  of  a  fact  which  may  be  tried  ^^^€* 
by  a  jury,  therefore  it  shall  be  tried  by  a  jury,)  bum.en 
that  that  is  not  the  princqJe  upon  which  Courts  of  ^* 
Equity  have  ever  proceeded.  These  issues  how«  J^'^""" 
ever  were  directed,  and  they  went  down  to  trial. 
On  that  occasion  Mr*  Justice  Chambre  was  of  opi- 
nign  that  this  rate-^per,  which  I  think  so  clearly 
admissible,  and  so  highly  important,  was  not  re- 
ceiv£^le  i  he  was  also  of  opinion,  that  the  reeves 
accounts,  which  I  lay  out  of  the  question,  wera  not 
receivable ;  and  he  was  also  of  opinion,  that  that 
which  I  call  the  Chartulary  ought  not  to  be  received. 
A  motion  was  made  for  a  new  trial,  (the  Court,  it 
should  be  observed,  has  been  repeatedly  changed  in 
its  constitiient  members  while  the  cause  was  pend- 
ing,) and  they  were  of  opinion  that  the  chartulary 
and  the  rate-paper  were  evidence.  There  appears  to 
be  some  difference  of  conception  at  the  bar  as  to 
what  was  the  extent  of  their  opinion,  as  whether  the 
phartulary  was  admissible  only  as  evidence,  or  whe- 
ther, when  admitted,  it  was  to  have  any  effect  upon 
the  cause.  I  can  only  say,  that  if  I  had  been  sit- 
ting in  a  Court  of  Equity,  and  thought  the  evidence 
^^ompetent,  but  that  it  would  have  no  effect^  I  should 
not  have  thought  of  sending  it  to  a  new  trial,  for 
the  book  to  be  produced  to  the  jury,  and  then  for 
tb^  judge  to  tell  them  to  shut  it  up,  and  to  place 
themselves  in.  the  ^sme  situation  as  to  the  inferences 
to  be  drawn  finom  it,  as  if  they  had  never  seen  it* 
],  n^Hst  th^fore  take  itj  that  the  majority  of  the 
Court  were  of  opinion  (with  whom  I  also  agree,)  not 
9;ily  that  it  was  competent  evidence,  but  that  it  was 
to  have  9ome  effect ;  though  they  said,  and  with  great 

propriety. 
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.    ^^^^'    ,  jMncfprieiky,  that  they  would  not  anticipate  the  efiect 
BuLLEH     of  i^  vipon  the  minds  of  the  jury,  for  that  must 
v-         depend  upon  the  nature  and  operation  of  all  the 
evidence  taken  together. 

Then  they  went  down  to  trial  again,  and  thei^ 
is  now  a  rerdict  establishing,  as  far  as  any  verdict  can 
establish  it,  that  these  payments  are  not  moduses ; 
and  let  it  be  recollected,  this  was  a  suit  instituted 
for  the  satisfaction  of  the  conscience  of  a  Court  of 
Equity. 

^  I  have  already  said  I  may  be  wrong,  but  if  I 
am,  I  shall  be  corrected  by  your  Lordships :  but  I 
am  at  present  clearly  of  opinion,  that  if  the  evidence 
hadt  been:  before  me  without  that  book,  I  wonlS 
have  directed  no  i^sue  whatever  upion  this  case;  for 
I'  ttiiok  the  evidence  completely  satisfactory,  that 
this' could  not  be  a  money-payment  as  old  as  the 
time  of  Richard  L  It  is  not,  however,  necessary 
for  me  to  discuss  that,  nor  is  it  necessary  for  me  to 
s&y  much  upon  the  last  point,  with  which  the  noble 
dnd  learned  lord  concluded.  My  Lords,  if  I  were 
dompefled  by  the  principles  on  which,  under  thfe 
sanction  of  my  oath,  I  act,  to  admit  that  where  a 
verdict  hs^  been  obtained  on  an  issue  directed  by  n 
Court  of  E^tiity,  that  it  is,  of  course,  that  thatCouit 
of  "Equity  is  either  to  direct  or  to  refuse  a  new 
trial,  by  reason  of  a  tniscarrhige  in  the  triid  in  the 
Court  bfeloW,  I^hould  be  very  softyfof  it;  biitl  must 
take  the  liberty  of  saying,  in  the  preiS^nbe  of  gehtle^- 
men'now  W  the  other  side  of  the  bar  of  this  House, 
and  I  am  sure  they  will  allow  me  to  say,  I  speak  in 

their- 
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fthfeir  hearing  with  the  highest  respect  for  themy  but  i8i6. 
I  say  it  in  consequence  of  having  often  seen  it — that  .B^x.Lt}r 
the  object  of  these  issues  sent  out  of  Equity  is  v, 
'^ery  frequently  misunderstood,  because  the  leame4 
counsel  sometimes  proceed,  (or  at  least  they  used  to 
proceed,) — and  that  is  a  thing  which  ought  to  be  cor- 
rected,— to  get  a  verdict  on  these  issues  just  as  they 
"would  in  an  ordinary  case  at  Nisi  Priii$\  and  they 
Beem  to  think,  that  that  mode  of  settling  a  matter 
at  Nisi  Prius  is  to  satisfy  the  conscience  of  a  Judge 
in  Equity.  We  have  therefore  had  some  greqit 
miscarriages  on  the  subject  of  appeals  on  issues 
lately;  and  it  appears  to  be  hnportant  to  coni^der 
the  principles  on  which  they  are  tried.  Thus^  when 
in  cases  of  wills,  (a  subject  often  of  the  highest  im- 
portance,) we  send  an  issue  of  dexHsavit  vel  non, 
(mi  a  Court  of  Equity  will  not,  generally  speaking, 
unless  it  is  desired,  direct  all  the  witnesses  to  be 
examined,)  the  way  in  which  it  is  tried  is  not  for 
the.  plaintiff  to  call  all  the  three  subscribing  mtr 
nesses,  without  whom  the  Court  of  Equity  cannot 
establiish  a  will,  but  to  call  some  one  witness  to 
prove  the  signature  and  due  attestation;  then  he 
leaves  it  to  the  defendant;  to  malie  the  l)ther  two  the 
defendant's  witnesses,  and  we  know  for  wha(  reaspQ 
that  is  done  at ^i^^.  Prius ;  then^  wh^  it^ifQi^^ 
back  to  the  Court  of  Equity,  it  is  objected  ^hajt  that 
j^ll  not^do,  for  that  a  verdict  obt^iued  qi^  tiheites-* 
IJniQXQrtof  on^  witness,  will  no)t  be  more  copi^liisJY^ 
fh»^  \tyfj^  hiwj,  ii^  JBquity  eiftablished  the  wiHujpw^ 
thf  ew4^np^.of  one  witness  on.  papei: ;  a^d,tbere- 
fQ^,{it  is,  (Cfffit/^ii^d^,  it  must,  be  tried.ove;:  again. 
^mJ  t|ia^  plainly,  s|xo\y^ , the. distinction  betw:e». the 
Till  cases* 


MlCHVIi* 


492  CASES   IK  THE  EXCHEQUER, 

^^^^'    ,  cases.~-What  I  mean  to  deduce  from  thin  is,  that 
BuuxK     where  an  issue  is  directed  from  a  Court  of  Equity,  it 
^'         proems  upon  different  principles  and  different  rea- 
"^      sons,  and  leads  to  different  conclusions,  from  those 
which  are  the  result  of  mere  actions  to  be  tried 
between  man  and  man. 

I  just  Inferred  to  the  case  of  the  Minor  Canons 
of  St  PauPSf  to  which  I  must  advert  again*  That 
case  was  tried  at  the  bar  of  the  Court  of  Exchequer, 
having  been  tried  in  the  Court  of  King's  Bendi 
before.  There  was  material  evidence  offered  on  that 
trid,  which  three  of  the  judges  were  of  opinion 
ott^ht  not  to  be  received  ;  Mr,  Baron  Graham  was 
of  (^nion  that  the  evidence  ought  to  have  been 
received,  and  in  consequence  of  his  differing  from 
the  other  judges,  they  moved  the  Court  of  Chancer}^, 
in  which  I  at  that  time  presided,  for  a  new  trial. 
My  Lords,  I  thought  myself  at  liberty  to  look  at  the 
whole  case  from  the  beginning  to  the  end,  aad  as 
the  object  was  to  satisfy  th6  conscience  of  a  €0191 
of  Equity,  to  see  whether  it  ought,  with  ccferniee 
to  that  object,  to  have  made  any  difference  if  that 
evidence  had  been  received,  (for  it  would  be  an 
extraordinary  thing  to  say,  you  shall  take  a  verdict 
against  what  you  c(tosider  evidence  best  calculated 
to  satisfy  your  conscience,)  I  declared  my  opini<m 
to  be,  that  Mr.  Baron  Graham  was  right,  and  that 
the  three  judges  were  wrong ;  and  I  further  saidt 
that  if  that  evidence  had  been  received,  and  if  the 
jury  had  come  to  any  other  condusmt,  wMk.diaS 
evidence  before  them,  than  that  to  which  upon  ^he 
exclusion  of  that  evidence  they  did  come,!  should 
*^  have 
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^ave  ordered  a  new  trial ;  and  inasmuch  as  that  was       ^^^* 
my  opinion,  if  such  had  been  the  case,  it  followed      builin 
of  necessity  that  I  ought  not  to  grant  a  new  trial  v. 

nfierely  because  that  evidence  had  been  rejected.  ****^«*^- 
Now  to  such  a  decision,  taking  it  as  my  own^  no 
man  living  can  attribute  less  of  authprity  and  weight 
than  I  do  ;  but  I  have  the  satisfaction  of  knowing 
that  that  was  appealed  from  to  this  House,  and  that 
it  was  considered  upon  those  principles,  in  this 
House,  to  have  been  correct.  If  your  Lordships 
will  turn  to  the  printed  cases,  you  will  see  that  that 
was  one  of  the  reasons  given  for  applying  for  a  new 
trial,  and  this  House  determined,  that  as  it  was  an 
isSue  out  of  the  Court  of  Chancery,  the  opinion  was 
Hot  founded  upon  any  error  that  would  entitle  the 
applicant  to  a  new  trial. 

Then,  putting  the  present  judgment  mote  disr ' 
tinctly  upon  another  ground  ;-'^owever  difficult  it 
might  be  found  for  your  Lordships,  where  evidence 
is  rejected  which  ought  to  have  been  received, 
nevertheless  to  refuse  a  new  trial,  which  perhaps 
you  hardly  would  in  the  case  of  individuals,  where  it 
was  not  merely  to  satisfy  the  conscience  of  the  Court, 
it  would  be  more  difficult  for  you  (when  that  is  the 
sole  object)  where  you  are  completely  satisfied^  upon 
all  the  evidence  properly  admitted  by  the  judge 
and  properly  received  by  the  jury,  that  the  verdict 
ou^t  to  have  been  the  same,  although  there  is  some 
evidence  admitted  by  the  judge  and  attended  to  by 
the  jury  which,  strictly  speaking,  by  law  ought  not 
to  have  been  admitted  by  the  judge,  or  attended  to 
by  the  jury,  to  draw  such  a  distinction  as  to  say  that 

you 
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1816^  you  ought  to  grant  a  new  trial  j  and  if  therefore  this 
caae  places  me  in  circumstances  in  which  it  would 
v.  become  me  to  give  an  opinion  upon  it,  I  have  no 
MicHit.  manner  of  difficulty  in  saying  it  is  my  opinion,  at 
least,  that  the  rest  of  the  evidence  is  so  completely 
satisfactory  that  I  should  not  advise  your  Lordships 
to  grant  a  new  trial. 

Tlie  nextquestion  is,  whether  the  evidence  afforded 
by  the  entries  has  been  propetly  received.  It  is  first 
said  that  this  paper,  even  if  it  was  an  endowment, 
ought  not  to  have  been  received..  Is,  indeed,  an 
endowment  not  to  be  received  in  such  a  case  as  this  ? 
My  Lords,  when  the  objection  is,  how  can  a  particu- 
lar payment,  attending  to  the  comparative  magnitude 
of  it,  be  an  immemorial  payment,  a  payment  from  the 
time  of  Richard  I,  by  what  evidence  are  you  to  ne- 
gative such  a  presumption  as  that,  but  by  this  species 
of  evidence?  I  beg  leave  to  say,  that  it  clearly  proves 
that  it  is  impossible  there  can  have  been  taken  &om 
the  time  of  Bichard  L  so  much  for  the  tithe  of  lands, 
when  it  is  shown  that  the  lands  themselves  were  not 
of  the  value  which  it  is  now  said  that  the  one-tenth 
then  was.  How  are  you  to  get  at  that,  but  by  the 
general  value  of  land  in  the  neighbourhood ;  and  on 
what  principle  is  it  that  we  every  day  admit  inqui- 
sitions, and  Pope  Nicholases  taxation,  and  parlia- 
mentary surveys  ? — ^We  admit  them  for  the  purpose 
of  showing,  by  the  only  evidence  by  which  it  is  m 
our  power  to  show  it,  that  the  thing  insisted  upon 
by  the  man  who  sets  up  a  modus,  in  its  nature 
4Mmnot  be,  because  the  nature  of  property  in  ge- 
neral was  such,  that  it  is  quite  impossible  that  that 

should 
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should  be  paid  as  a  composition  for  the  tenth  (Jf  .    ^^^'    . 
the  value  in  the  time  of  Richard  I,  which  is     Bvlleh 
shown,  by  a  sort  of  general  evidence,  to  have  been     ^  *'- 
at  that  time  more  than  the  amount  in  value  of 
the  whole  put  together.     When,  therefore,  you 
come  to  look  at  what  this  paper  proves  with  respect 
to  the  amount  of  the  value  of  the  tithes  of  the  whole 
parish,  and  when  you  come  to  look  at  what  these 
documents,  taking  them  altogether,  prove  with  re- 
spect to  the  value  of  what  was  supposed  to  belong 
to  the  vioar,  it  is  quite  impossible,  in  my  opiniont 
to  say  that  the  legitimate  inference  from  the  whole 
is,  that  this  could  be  a  modus. 

Then  as  to  the  custody  of  the  book,  I  think  that 
is  unquestionable^  and  indeed  that  has  not  now  been 
argued.  It  is  such  a  custody  as  makes  it  admissible, 
because  it  is  in  the  hands  of  a  person  who  repre* 
sents,  at  least  to  this  purpose,  the  Abbey  of  Glas- 
tonbury. And  I  really  do  not  trouble  myself  with 
the  question  which  has  been  made  as  to  whether  it 
is  contemporaneous,  I  mean  in  the  strict  sense  of  t^ie 
word  contemporaneous,  that  is,  draym  up  at  the 
same  time,  or  inserted  in  that  book  at  the  same  time, 
or  not;  for  no  man  can  look  at  the  book  whoknowsany 
thing  of  such  documents,  without  seeing  that  it  is  a 
transcript,  in  the  regular  order,  into  this  chartulary, 
belonging  to  the  Abbey  of  Glastonbury  \  and  being 
so,  it  is  within  the  scope  of  the  principles  deduci- 
bje  from  all  the  authorities,  and  therefore  it  doe^ 
appear  to  me  not  only  to  be  admissible  evidence, 
|3ut  to  be  evidence  intimately  {connected  with  all 
jtlie  rest.     When  you  come  to  compare  the  con- 

yois.  II.  M  M  tents 
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18^^*      tents  of  this  paper  with  the  other  papers  pro^- 

BuLLXK     duced,  you  will  find  the  result  of  the  whole  ex- 

V-        tremely  cogent,  and  extremely  important.     Upon 

icHSL.    ^j^^^  ground  alone,  this  new  trial  might  have  been 

refused,  and  I  should  not  have  said  so  much  upon 

the  other  parts  of  the  case,  if  it  did  not  appear  to 

me,  from  some  views  in  which  this  case  has  been 

put  in  argument,  that  there  might  be  considerable 

danger  if  we  permitted,  in  this  House,  such  erroneous 

notions  to  prevail  with  respect  to  the  functions  of  a 

Court  of  Equity,  and  the  grounds  upon  which  new 

trials  of  issues  are  or  are  not  to  be  granted,  or 

withheld,  in  that  Court ;  at  least  taking  care  that 

this  decision    shall    not  be  supposed  to   be  put 

upon  the  point  of  evidence  only. 

My  Lords,  upon  these  grounds  I  am  clearly  of 
opinipn,  that  this  new  trial  ought  not  to  be 
granted. 

Judgment  affirmed. 


Appekdix. 
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AppENpix  referred  to  in  p.  403. 

Extracts  frmi  the  general  Ecclesiastical  Survey^ 
introductory  qf  the  CJiartulary. 

Anno  11.  R.  Henrici  viij^*  xxvij*.     Et  tempe  Dni 
Rici  Whityng  nuc  AlSbtis  it>m. 

Monastiu  Glaston. 

Declaraco  annul  et  integri  yalorb  tarn  oTm  Terr 
et  Tento§  ac  at  possessionu  tempaliu  q^  Exit*  oim 
spuai  eidm  Monastiu  spectan  viz.  ut  taxat'  fuer  et 
e&aiat'  p  Revendu  in  Xpo  prem  et  Diim  Jotiem 
Gierke  Epm  Bathon  et  Wellen  et  Wittm  Sto'ton 
Militem  cu  at  Comissionar  Dni  Reg  ut  sup*  etput 
iiiev*  pleni^  liquet 

Walton  valet  in 

Redd  tarn  liboj  tenenS  q'm  cuftt'  xxziij"  ij*  iiij'  oh 
firm  ?f  dniB  ix"  iiij.  iij'  db  ult*  jxvj'  viij*  p  feed 
Joliis  Dragon  Balti  itim.  Sic  nuc  clare  ^  xl} 

Pquis  Cur  &  at  casuat  ibtn  cu  Ixxv*  vj^  de  veiidic 
bos2  iiij"  viij*  viij*.    Fin  ^  ibm     -      -      -      C» 

Wilts. — Deverell  Langbridge  valet  in 

Redd  t'm  liboj  tenenc  q^m  oust'  p  a"  ult*  iij'  iij*  oft 
Bolut'  Epo  Sa§  p  Sinod  xiij*  iiij'^  soluf  ektm  Epo 
ut  al  penGoe  iij'  iiij**  sot  Decano  et  Capitlo  Saf  ut 
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de  al9  xvt  viij*  ob  solut'  Arcfco  Saj  ut  de  pSoiby 
XX'  p  feod  Joftis  Bowser  Ar  Senli  ibm  et  xiij*  iiij*  p 
feodWittiBrice  Baiti  iBm.  Sic  dare  -  Ixiij*  xvj'q. 
Pquis  Cur  et  at  casuat  xxix'  v*.  Fin  teif 
iBm  1'. Ixxix*  v*. 

Sturmtster  Persoxat'  valet  in 
Decis  pdiat  &  at  Exit'  infra  Rectoriam  iSiii  p 
anu  x"  i^,. 


Appendix  referred  to  in  p.  403. 

Copy  of  the  Entries  of  the  Appropriation  and 
Endowment  contained  in  the  CharttUaty  of  the 
Abbey  of  Glastonbury ,  remaining  in  the  custody 
qfthe  Marquis  of  Bath. 

Njrwton.  ORDINACIO  Dni  EpT  et  capituli  Sar  super 
donacione  et  appropriacione  Ectae  de  Nywtone  et 
Sturminster : 

Walterus  miseracione  divinaSarE^sRelig  viris 
A^ti  et  Conventui  Mon  Glast  ordi^  sti  Benedict! 
Bathon  et  Welien  Dioc  salutem  in  Dno.  Multor 
corda  feliciter  illustravit  ideoc]^  celari  non  potuitgra 
quae  vobis  divinitus  est  infusa  dudum  enim  diversiB 
adversitatibus  afflicti  ac  per  eas  seris  alieni  ^isds  et 
estis  onere  pregravati  succedente%  tempor  intern- 
perie  nee  a  tramite  religionis  aliquatenus  declinastis 
nee  hospitalitatis  niunificenciam  in  aliquo  restrinx- 
istis  S3  dirina  pocius  quam  humana  providencia 
passmi    omnibs  ultra  quam   vestne   suppeterent 

facultates 
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fEtccdtates  pretenditis  opera  caritatis  volentes  igitur 
«icut  et  velle  tenemur  ad  hoc  anelare  ut  ea  de  cetero 
facilius  et  felicius  prosequi  valeatis  de  consensu 
venerabiliu  viror  dilector  in  Xto  filior  dnor  decani 
et  capituli  nri  Sarum  fructus  et  proventus  universos 
pertinentes  ad  Ecctiam  de  Nywtofi  Sturmynster 
nra5  dioc  in  qua  jus  her  patronatus  et  quam  cu 
omniti  suis  pertin?  ordinacioni  et  disposicioni  nrse 
totaliter  submisistis  ordinamus  disponimus  et  vobis 
ac.per  vos  monasterio  vro  concedimus  ad  hospitali- 
tatem  et  elemosinae  yrae  sustentacionem  in  usus  vros 
perpetuis  temporibj  convertendos  plenaria  potestate 
reservata  nobis  et  successoribus  nris  constituendi  et 
ordinandi  in  eadem  ectia  vicaria  ijdonea  quae  valeat 
annis  singulis  ad  flrmam  tradi  pro  decern  marcis 
ad  minus  ad  qu  tu  quosciens  earn  vacare  contigit 
ad  vos  pertinebit  ejusdem  psentacio.  Vicariua 
autem  qui  pro  tempore  fuerit  in  eadem  omnia  onera 
ordinaria  debit  et  consueta  ad  ipsam  eciiam  per- 
tinencia  sustinebit  in  perpetuum  extraordinariis  inter 
Abbein  et  Conventu  et  ipm  vicariu  pro  rata  porci- 
onum  dividedis  per  banc  autem  ordinacionem  seu 
concessionemn  ram  n'  jur  vobis  intendimus  attri- 
buere  per  quod  eciiam  de  MarnhuUe  quam  sepsirato 
jur  parochialem  ee  novimus  assequi  valeatis  vel 
aliquatenus  vindicare  de  predictoru  vero  decani  et 
capituli  Sri  consensu  volumus  ordinamus  t  conce- 
dimus quod  ipsius  eclae  de  Nywtofi  Sturmynstf 
Rector  qui  nuc  est  cedente  vel  decedente  fructuum 
et  proventuu  ipor  possessionem  apprehendere 
valeatis  nro  vel  successonim  nrorum  iterato  consensu 
minime  requisito.  In  cujus  rei  fidem  et  testimoniii 
M  M  3  fiUB 
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firm  et  predictor  Decani  et  capituli  sigiHa  pnesen- 
tibus  sunt  appensa.  Salvis  in  omnib;  in  eeUa  de 
Nywton  Stunnynstf  supradicta  nra  et  successor 
nror  et  eciie  Sarum  jurisdiccione  autoritate  dignitate 
et  consuetudine.  Dat  apud  Remsbur  8*  ids  Maij 
dno  gra  M""  CC  LXIX*"  Pontific  nostri  annb  sexto. 

Ordiacio  Vicarie  de  Stunninstre. 

Porciones  ecclesise  de  Sturmynstre  assignate 
vicarie  ordinande  in  eadem  perpetuis  temporibus 
duratur  mansum  cum  gardino  et  valet  annuati  di 
marc  tota  arabt  pertinens  ad  dictam  eciia  IX  ac? 
except  scilicet  III  ac?  in  crofta  juxta  mansum  ectise 
et  Illi*  infra  clausu  quod  vocatur  lacdmbe  jux  curia 
Dni  &  II  ac?  juxta  boscu  ectS  et  valet  dicta  terra 
assignata  vicariae  per  ann  XII  sol.  Item  VI  acr  pti 
et  valent  per  annum  IX  sol.  cu  redd  et  terra  de 
Colber  et  baggeber  et  valet  per  annu  XIIs.  VIIl* 
husbote  heybote  et  furbote  in  bosco  dni  et  valet  per 
annu  XX  sol  pastur  de  hSmede  et  Estacr  vat  per 
anil  III*'*'  churchescli?  blT  &  vat  per  ann  XVIIl*  llll* 
churchesceth  Gallin  vat  per  ann  il'^'  x*.  Decima 
lanae  'vai  per  ann  VI'  VIII*  Decima  agnor  vat  per 
ann  XII*  VI^  Decima  vitulor  VI*  IIII^  Et  pta 
habit  II  vitulos  per  ann  de  curia  dni  et  unu  de  alia 
domo  etvat  III*  declam  pullo$  et  porcelloj;  quas  vat 
XX*  deciam  ovof  vat  X*.  Deciam  aucar  Ilir  obla- 
cionu  III  festdg  principaliu  XXXIIIl*  IIIl*.  Deciam 
feni  except  decia  de  dSco  abbis  XLIII*.  Decia  lacl 
et  cas  per  ann  vat  XX*  decia  lini  vat  per  annu  X  VI'. 
Mortuar  et  oblaciones  rone  descend  X'.    Oblacio 

cere 
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cere  et  requeste  Vir  IIIl*.  Obkcoes  cum  pane 
tJndto  VII*  VII^  Purificacoes  11'.  Oblaciones  et 
decie  mercatoj  IIIl' VI*.  Decima  gardinog  et  colu- 
bar  III*.  Decia  molend  sett;  Robti  M olendinar  vr. 
cu  piscatur.  Decia  inolend  dti  mauri  II*.  Jotiis 
frond  Xir.  Item  cois  pastur  quam  rectores  dictiB 
ectias  consueverunt  bre  ita  tamen  quod  non  comu- 
nicet  in  dnicis  et  separal  pastur  boscof  prater  et 
pasturarum  dictorum  abtiis  et  convent  q^  non  aesfiatur 
pastura  ad  Ix  bident  XII^  Pastura  ad  IIII  boves 
cum  bob5  dni  ll\  Item  in  campo  boriali  XXVI  acr 
4i  terras  arabit  una  perticata  in  campo  orientali 
XXV  acr  terr  arabit  pt  acf  vr*  et  debet  preciu 
singulss  acroe  dimidia  et  sic  valebit  terra  singulis 
annis  vicario  XIIP.  II*.  q".  Ona  incumben?  sunt 
ista  procure  archi  VII*.  IIII*.  oS.  q**.  Redd  nat 
Paschae  et  Pent  11*.  Sinodochiu  XX.  11*.  ob. 
Cathedraticu  XVIII*.  Servitiu  unius  Capellani 
LXXP.  VIII^. — ^Altellagiu  id  est  provenciones  ad 
altar  valet  pei»  annu  X'. 


-Copy  Taxation  or  Valor  of  the  year  1291, 
corrmonly  called  Pope  Nicholases  Taration^ 
remaining  in  the  King's  Remembrancer's  Office 
in  tfie  Court  of  Exchequer. 

Anno  Dni  1291. 

ROTULUS  taxacoisBonojTemporaireddit 
et  proven?  Religiosog  persona  j 
Archidiacoii  diversis  Coin  in  Regnu 
Angliae  fact  A**  Dni  1291. 

u  M  4  Sa§ 
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Saf   Taxatio  BoDOf  SpntodlD  et  Tcmponliu 
io  Aichidiamnaitibus  Dors  d  Saf 

Afdnd  Dors. 
Deranatos  SchefioD. 


Taxalio 
XX  111% 


EcdcsiadeStureiiuiistre  1 
NywctOD  -    -    -    -  J 

Por&  Prions  de  Crane-  1 
bornioeadem       -    -  j 
Vkaf  in  eadem   -    -    .      xv  m^r 


VII» 


Dccima 
IIin5= 

vuid.  oR 
xx% 


Extract  of  the  General  Ecclesiastical  Surcej/^ 
aethHenryVlU.  A.D.  1535.  Remaining  in 
the  First  Fruits  Office. 

Dorsci  DiocSarum. 

Decanat  de  Shastofi. 
Stourmyster  Newton  psonat^. 
Psonal  approp*atMonas?io  deGlaston  inCoffil 
j^     ^^'  ^^^  ^"^^  *  ^"  ^^  -^^«  dciiN*. 

Stourmys?  Newton  Vicar. 
Will^  Poxwell  modo  Vicar  iBm  cu  Capella  d^ 
Bagbere  eidm  Vicar  annex. 
In  Terr  Gleba  p  annu      -    -    .  iiijf. 

InomlodDecimis viijfxvj'iij'ob. 

InoblaSlalijsp/ic     .    -    .    -  iiij£vij.vj-. 

In 
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In  quadm  porcone  eidm  Vicar  p^ 

tempe  existen  p ABbemMonastij  >        iij"  iiij'*. 
deGlaston  in  Com  Soms  solut  -  j 
£.     s.    d. 
xvij.  vij.  j.  ob. 

Inde  solut  Archidiac  Dors  p  Sinodl  ,    ..j 

1  pcur  an"    -        -        -        -j  •' 

£;     *.     rf. 
.   Et  reman    -        -        -  xvj.  xvj.  vj.  ob. 

Inde  p  x"*    -         -    xxxiij*.  viij*. 


'  Copy  Survey  of  Newton,  in  Domesday. 
A.D.  1086. 

Dorsete. 
'    Terra  -Scae  Marie  Glastingberiensis. 
«yiJI.    Eoota  S  Marie  Glastingbor  ten  Kcwontono 
T.  R.  E.  geldft  pro 
XXII.  hid.  T'ra.  e.  XXXV.  car.  pter  banc  e 

tra.  XIII J.  car  in  dnio  ibi. 
q  nuna  geldau'.     Ibi  st  XXI.  uilt  &XVI1J. 

bord  &  X.  cotaf  &  XIII.  coliftti 
&  XV.  semi.     Ibi.  III.  molini  redd.  XL.  sot, 

&  LXVI.  ac  pti.     Silua 
.II.  leu  &  dim'  Ig.  &  una  leu  lat.     Valuit. 

XXX.  lift.  modo.  XXV.  lib. 
De  t'ra  ista  hui^  05  ten'  Waleran^.  VI.  hid. 
Rogeri^  I.  hid.  Chetel.  L  hid. 
XI.  car. 
Hae.  VIII.  hidae  poss  arari^.    Valent.  VII.  lib. 

COC118 
De  ead  t'ra  ten'Goscelm^  de  rege.  VIII.  hid, 
Ibi  tit  IL  car.  &  IL  seruos.  &  V. 

uiltos 
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uittos  &  VI.  bord.  cu  IIII.  car.  &  molin. 

redd.  III.  sol.  &  IX.  den.  &  XVI.  a&  pti. 
Silua  dimid  leu  Ig.  &  una  (^  lat.  Valuit  & 

uat.  llIL*lib. 


Then  folUm  the  Writ  Ad  quod  damnum^  SJth 
Edward  III.  A.  D.  1363;  and Inguisition  there- 

upon :    . 

The  Tithe  Rates : 

And  Receipts  for  the  Money-payment^  from  the 
year  1766  down  to  1792. 
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Hilary  Term, — 56  Geo.  HI. 

During  thelast  Michaelmas  vacation,  Sir  Alan 
Chambrej  Knight,  resigned  his  oflSce  of  one  of  His 
Majesty's  Justices  of  the  Court  of  Common  Fleas. 

In  the  same  vacation,  James  Allan  Parh^  of 
LincohiVinn,  Esq.  one  of  His  Majesty'^  counsel 
was  called  to  the  degree  of  Seijeant  at  Law,  and 
appointed  to  succeed  Mr.  Justice  Chambre  in  the 
Court  of  Common  Pleas.  He  was  soon  after 
blighted.  His  rings  bore  the  motto,  *  Qui  leges 
^Juraque  seroaV 

Mr.  Justice  Heath  died  diuing  the  same  va» 
x^tion. 

In  the  present  Term,  Charles  Abbott,  of  the  Inner 
Temple,  Esq.  having  been  called  to  the  degree  of 
Seijeant  at  Law,  took  his  seat  on  the  Bench  as  one 
of  Hi^  Migesty's  Justices  of  the  Court  of  Common 
Pleas,  vacant  by  the  death  of  Mr.  Justice  Heath. 
The  motto  on  his  rings,  was  *  Lahore.* 

In  this  Term,  also,  died  Mr.  Justice  Dam^fer, 
one  of  His  Majesty's  Judges  of  the  Court  of  King's 
Bench. 

Hilary 
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Hilary  Vacation. 

George  Sowley  Holroi/dy  Esq.  was  called  to  the 
degree  of  Seijeant  at  Law,  and  gave  rings,  with  the 
motto,  *  Componere  legibus  orbem.* 

The  following  barristers  were  appointed  of  His 
Majesty's  Counsel  learned  in  the  Law; — James 
Burroughs  of  the  Inner  Temple;  Cfiarles  Warren, 
and  Jonathan  Raine,  of  LincolnVInn;  James 
Scarletty  and  George  Harrison,  of  the  Inner  Tem- 
ple; James  Tr&wer,  William  Cook,  Samuel  Yate 
Benyon,  and  William  Agar,  of  Lincoln  VInn ;  and 
John  Belly  of  Gray's-Inn,  Esquires :  and  Charles 
Wetherellf  of  Lincoln's-Inn,  Esq.  received  a  patent 
of  precedence- 
Died,  Sir  Simon  Le  Blanc,  Knight,  one  of  His 
Majesty's  Justices  of  the  Court  of  King's  Bench. 

John  Vaughan,  Esquire,  Serjeant  at  Law,  Soli- 
citor General  to  the  Queen,  was.appointed  one  of 
His  Majesty's  Serjeants  at  Law,  and  promoted  to 
the  office  of  Attorney  General  to  her  Majesty,  vacant 
by  the  death  of  George  Hardinge,  Esq.  one  of  Hi« 
Majesty's  counsel,  and  chief  justice  of  the  Brecon 
circuit. 


Easter 
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Easter  Term, — 56  Geo.  III. 

Mr.  Justice  Abbott  resigned  his  office  of  one  of 
His  Majesty'^s  Justices  of  the  Court  of  Common 
Fleas,  having  accepted  the  appointment  of  one  of 
the  Judges  of  the  Court  of  King's  Bench,  vacated 
by  the  death  of  Sir  Simon  Le  Blanc.  He  took  his 
seat  on  the  Bench  this  Term,  and  soon  afterwards 
received  the  honour  of  knighthood. 

James  Burroughs  Esq.  one  of  His  Majesty's 
counsel,  took  the  degree  of  the  Coif.  His  rings  bore 
the  motto,  *  Legihus  emendes.^  He  was  afterwards 
appointed  one  of  His  Majesty's  Justices  of  the  Court 
of  Common  Pleas,  in  the  room  of  Mr.  Justice 
Abbott. 


AX 


INDEX 


TO   THE 


PRINCIPAL  MATTERS. 


A. 

ABANDONMENT. 

1*  Of  suit  in  equity,  for  the  purpose 
of  making  an  allegation  in  the  affi- 
davit to  found  an  extent  in  aid, 
'*  that  the  deht  has  not  been  sued 
"  for  in  any  other  Court,  other  than 
"  by  such  suit  which  has  been  so 
"  abandoned/'  is  not  sufficient  to 
ent  tlethe  deponent  to  a  fiat. 

Ex  parte  Hipptiky  -    -    •  Fagc  379 

ACT  OF  PARLIAMENT. 

1.  An  Act  of  Parliament  made  to 
correct  an  error  by  omission  in  a 
former  statute  of  the  same  session, 
has  relation  back  to  the  time  when 
the  first  Act  was  passed. 

Attorney  General  v.  Pougett  -    -  381 

a.  Vide  CoNSTBucTiON  of  Statutes, 
passim. 


AFFIDAVIT. 


1.  The  affidavit  to  found -an  extent  in 
aid,  should  state  some  act  from 
whence  the  fact  of  the  defendant's 
insolvency  may  be  inferred,  semble. 

Rex  v.  Rippon  *    -    -    •    -     -  398 

<2.  Deponents  need  not  be  severally 
named  in  the  jurat  as  having  been 
'  sworn  (as  required  in  the  King's 
Bench  ;)  but  it  is  sufficient  if  it  ex- 
press to  have  been  sworn  by  all  the 
deponents. 

Anon,  ---------1 

3.  The  Court  will  not^make  an  order 
on  a  defendant,  who  has  answered, — 
in  whose  hands  another  of  the  de- 
fendants, who  has  not  answered, 
has  d^osited  boxes,  in  which  cer- 
tain specific  articles,  claimed  by 
the  plaintiff,  are  said  to  be  believed 

to 
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AFFIDAVIT. 


AMOVEAS  MAKUS. 


to  be — that  he  shall  be  restrained 
from  parting  \vith  the  subject-mat- 
ter of  such  deposit,  unless  the  bill 
be  supported  by  a  positive  affidavit 
that  the  contents  of  the  boxes  are 
actually  in  danger,  however  strong 
the  inference  may  he,  from  the  facts 
stated  in  the  affidavit,  that  there 
exists  grouBd  for  apprehension  that 
it  is  intended  to  make  an  improper 
use  of  them  to  the  injury  of  the 
plaintiff. 

Nor  will  they  make  an  order  on  such 
depositar}',  requirisg  that  he  shall 
produce  such  boxes,  to  be  left  in 
the  hands  of  his  clerk  in  Court  for 
the  plaintiff's  inspection,  in  aid  of 
a  trial  at  law  wherein  the  question 
of  property  is  in  dispute,  withont 
a  positive  statement  in  the  affidavit 
that  the  object  of  search  is^  or  was, 
contained  in  the  boxes. 

But  although  the  bill  do  not  contain 
the  above  requisite  positive  state- 
ments, held  to  be  necessary  on  such 
motions,  the  Court  will  permit  an 
affidavit  to  be  read  in  support  of 
the  bill,  on  the  ground  that  such 
affidavit  may  supply  such  omission 
in  the  bill,  which  if  it  did  it  ap- 
pears would  be  sufficient. 

Attorney  General  v.  Elliott    -     -    48 


.  The  affidavit  of  the  solicitor  for  a 
defendant  will  be  received  in  sup- 
port of  a  motion  for  a  Commission  to 
examine  witnesses  residing  abroad ; 
and  it  will  be  sufficient  if  he  swear 
that  he  is  informed  of,  and  believes 
the  statements  in  the  bill,  if  he  also 
add,  that  his  belirf  is  founded  on 
documents  in  his  possession,  and  that, 
from  the  nature  of  the  defence  in- 
volving the  question  of  what  coun- 


try the  ship  belongs  to,  he  considers 
the  Commission  necessary. 
Laragoity  v.  Attorney  General  -  172 

5.  Vide  Ikterest,N"  3. — NewTrial, 
N*  2 — Setting  aside  Proceed- 
iKOs.— Variance. 

AGISTMENT. 
Vide  Tithes. 

AGREEMENT 

(  Withdrawing  from.  J 

1.  One  of  several  persons  who  have 
subscribed  an  agreement,  inter  je, 
to  promote  a  joint  undertaking  or 
common  purpose,  cannot  withdraw 
his  name,  and  discharge  himself 
from  the  engagement,  without  the 
consent  of  the  rest  of  the  sub- 
scribers. AndifanActof  Parliament 
have  been  passed  for  effectuating 
the  purpose  of  the  undertaking,  by 
which  certain  obligations  are  cre- 
ated, such  original  subscriber  is  not 
exonerated  from  the  liabilities  im- 
posed by  the  Act,  by  having,  during 
the  progress  of  the  bill,  renounced, 
before  the  Committee,  all  further 
connection  with  the  undertaking, 
and  desired  that  his  name  might 
be,  in  consequence,  omitted  in  the 
Act ;  nor  can  the  circumstance  of 
his  name  so  being  omitted,  have  the 
effect  of  disengaging  him. 

Kidwelly  Canal  Qmpany  v.  Raby   - 

2»  Vide  REroRMATiON  of  Deeds. 

-AMOVEAS  MANUS. 
Vide  Extent,  passim. 


ASSIGNMENT. 


BAIL. 


5V1 


ANSWER 
(To  amended  BUI.) 

The  time  allowed  to  put  in  such  an- 
swer is  eight  days,  but  a  defendant 
may,  within  that  period,  apply  for 
further  time. 

On  a  special  application,  however, 
the  Court  will  permit  an  answer 
to  be  filed  to  an  amended  bill,  even 
after  the  plaintiff  has  replied  and 
called  on  the  defendant  to  join  in 
commission,  on  an  undertaking  to 
do  both  immediately. 

Church  V.  Legeyt    -----    45 


APPEARANCE. 
Vide  Notice,  N*  2. 

APPROPRIATION 

(Of  Funds  in  Court.) 
Vide  Interest,  N*  1. 

ARREST 

(Of  Judgment.) 
Vide  New  Trial,  N^  2. 

assignment' 

(Of  Term  to  attend,  S^c.) 

y.  D.  by  articles,  in  consideration  of 
his  intended  marriage,  bearing  date 

VOL.  II. 


in  1796,  cov  nants  to  settle  certain 
lands,  to  be  purchased  with  a  cer- 

.  tain  sum  of  money,  to  uses  (in 
strict  settlement.)  In  1 808  he  en- 
ters into  bunds  to  the  Crown.  In 
1 8 1 2  he  purchases  lands  (generally) 
in  fee,  and  a  mortgage  term  is  as- 
signed to  a  trustee  to  attend  the 
inheritance,  and  the  estate  is  then 
settled  to  the  uses  declared  by  the 
said  articles,  under  which  D.  him- 
self takes  only  a  life-interest.  Held^ 
that  the  term  does  not  protect  the 
inheritance  of  the  fee  against  the 
Crown's  debt  due  from  B.  on  the 
bond,  the  settlement  being  volun- 
tary, and  the  estate  not  being  spe- 
cifically bound  by  the  deed  of  1796. 

Rex  Y.St.  John 317 

(Of  Bail  Bond.) 
2.  Vide  Staying  Proceedings. 


attachment. 

Vide  Sheriff,  N*  2. — Miskomer. 


B. 


BAIL. 

,  If,  pending  proceedings  against 
bail,  a  writ  of  error  be  allowed,  the 
bail,  on  application  to  the  Court, 
will  be  given  the  same  time  to 
surrender  the  principal,  after  judg- 
ment affirmed  or  writ  of  error  non- 
prossed, as  they  would  have  had  at 
the  time  the  writ  of  error  was  al. 
N  N  lowed; 
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BOND. 


CONSTRUCTION. 


lowed ;  and  in  the  mean  time  the 
proceedings  against  the  bail  will  be 
stayed. 

And  that  application  will  be  granted, 
where  the  writ  of  error  was  allowed 
two  days  after  the  return  of  the 
subp,  ad  resp.  against  the  bail,  and 
the  motion  not  made  till  five  days 
after  (the  4th  day'l)eing  Sunday.) 

Bennett  v.  Forester    -    -     -    -    296 

s.  Justification  of  bail  in  open  Court, 
to  be  taken  at  the  sitting  of  the 
Court,  before  other  business. 

Regula  Generalis  -----  327 

5.  A  person  occupying  a  house  for  a 
limited  period,  for  which  he  pays 
neither  rent  nor  taxes,  admissible 
to  justify  as  special  bail* 

Williams  v.  Deft  rick    -     -     -     -     8 


BEQUEST. 
Vide  Lapse  of  Legacy. 

BILL 

f  Of  Exchange,) 

Vtih  Injunction,  N®  1. — SHERifF, 
N°  1. — Variance. 

(In  Equity.) 
Vide  Pleading  in  Equity. 

BOND. 

Vide  Stamp  Duties. — Constkuc- 
TioN  OF  Statutes,  N*  2.-*£x- 


tent,  N**»  10.  13.  14. 


c. 


COASTING  VESSELS. 

Coasting  vessels  not  within  the  5a 
Geo.  III.  c.  39,  or  compellable  to 
take  a  pilot  on  board,  on  entering 
rivers  within  the  limits  of  a  juris- 
diction having  authority  to  appoint 
and  license  pilots ;  and  the  exemp- 
tion in  the  Act  is  not  confined  to 
coasters  using  the  navigation  of  the 
river  Thames  alone. 

Usher  {^qui  tarn)  v.  Lyon    -    -    118 


COMMISSION 
(To  examine  Witnesses  abroad.) 

1.  Where  a  vessel  has  been  seized  by 
the  officers ofthe  customs,  on  charges 
of  offences  against  other  Act6  of 
Parliament  than  that  usually  called 
the  Navigation  Act,  if,  on  the  trial 
of  the  information  filed  thereon,  the 
question  be  likely  to  turn  on  the  fact 
of  the  ship  belonging  to  a  foreign 
subject,  the  Court  will,  on  motion, 
(a  bill  having  been  filed  against  the 
Attorney  General  for  that  purpose,) 
grant  the  defendant  a  Commission  to 
examine  persons  residing  abroad, 
and  make  it  part  of  the  order  that 
their  depositions  shall  be  received 
in  evidence  on  the  trial. 

Laragoity  v.  Attorney  General  -  17a 

2.  Vide  Motion,  N'  1.— Affidavit, 

N«5. 

CONSTRUCTION 

(Of  Statutes.) 

1.  An  Act  passed  to  correct  an  error 

in  &  former  statute  of  the  same 

session. 


COASTS. 


session,  has   relation  back  to  the 
time  when  the  first  Act  passed,  and 
may  be  read  as  if  it  were  a  part  of 
and  incorporated  in  it. 
Attorney  General  y.  PougeU    -     381 

2.  Bond  for  securing  money  already 
advanced,  and  to  be  in  future  ad- 
vanced,inaccountcurrent,(although 
the  obligation  be  under  a  penalty  in 
a  sum  certain,  however  less  than 
20,000  /.)  cannot  be  received  in  evi- 
dence, unless  it  bear  a  20/.  stamp  : 
being  held,  notwithstanding  the  pe- 
nalty, to  be  a  bond  for  the  security 
money  which  may  become  due  and 
payable  on  an  aocoimt  current,  to- 
gether with  sums  already*  advanced, 
where  the  total  amount  of  the  money 
secured,  or  to  be  ultimately  reco- 
verable thereupon,  is  uncertain  and 
without  limit,  in  the  words  of  the 
48  Geo.  III.  c.  149.  Those  words  are 
to  be  construed  as  applying  to  the 
effect  of  the  condition  of  ^e  bond, 
without  regard  to  the  amount  of  the 
penalty,  which  is  not  to  be  consi- 
dered as  limiting  the  extent  of  the 
security,  where  such  bond  is  given 
to  secure  the  payment  of  a  final 
balance  on  account  current. 

Scoit  v.  AUsopp  ------  20 

3.  Vide  AoBEEMENT. — ExTSNTj  N*  7. 
— Limitations, 


CONTEMPT. 
Vide  Service  of  Process,  N*  1.- 

SlIERIFF,  N®  2. 


COSTS, 

1 .  ^  A  defendant  having  moved  for  costs, 
for  not  proceeding  to  trial  according 


COSTS. 
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to  notice,  may  afterwards,  and  in  the 
nme  term,  move  for  judgment,  as  in 
case  of  a  nonsuit,  in  this  Court:  but 
the  Court,  on  a  satisfactory  affidavit, 
will  discharge  the  latter  rule,  on  the 
terms  of  the  plaintiff  giving  a  per- 
emptory undertaking,  and  paying 
the  costs. 
Fisher  y.Hodgkinson-    -   .-     -    9P 

2.  SembUf  the  Court  will  not  give 
a  vicar  costs,  where,  by  his  bill,  he 
seeks  tithes  generally,  and  recovers 
only  in  part. 

Byam  v.  Booth    --■.--     231 

3.  Where  th^re  are  several  issues  di- 
rected to  try  the  validity  of  moduses, 
some  of  which  are  found  for  the 
plaintiff  and  others  for  the  defend- 
ant, the  parties  will  each  be  al- 
lowed costs  on  the  issues  found  for 
him,  and  must  pay  them  to  bis  op- 
ponent where  the  issues  are  found 
against  him. 

Prevost  ?.  Benett  -----  27a 

4.  Where  there  art  conflicting  cases 
cited,  and  there  is  a  difference  of 
opinion  in  the  Court,  they  will  not 
give  costs. 

Bracebridge  v*  Buckley    •    -    •  230 

5.  The  question  of  apportionment  of 
costs  between  plaintiff  and  defendant, 
on  the  several  issues  in  trespass, 
quare  clausumfregit — of  not  guilt^^— 
right  of  way  by  prescription— right 
of  way  by  grant---and  on  new  assign- 
ment extra  viam, on  other  occasions, 
and  for  other  purposes — the  first 
and  third  issue,  and  the  new  assign- 
ment, (as  to  very  slight  trespass 
only)  having  been  found  for  the 
plaintiff;  and  the  second  issue,  and 
the  other  questions  on  the  new  as- 
signment, for  the  defendant ;  after 

K  N  3  being 
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being  brought  dilly  before  the  Court, 

. 

who  took  lime  to  consider,  it  was 

D. 

decided,  after  some  xloubt,  that  the 

defendant  was  only  entitled  to  the 

disallowance  to  the  plaintiff  of  the 

costs  of  the  issues  found  for  him 

DECLARATION. 

(thedefendant,)  and  was  not  entitled 

beyond  that  to  have  the  costs  of 

those  issues  deducted  from  the  costs 

1.  It  is  the  practice  of  this  Court  to 

allowed  to  the  plaintiff, (which  latter 

file  the  original  draft  of  declaration, 

was  the  object  of  the  motion  ;)  and 

and  deliver  copies  to  each  party  on 

that  although  the  plaintiff  had  tra- 

stamp. 

versed  the  defendant's  plea  of  the 

Smith  v.Bulkeley 114 

right  of  way:  the  Court  considering 

itself  bound  by  the  long  established 

2.  Vide  Imparlanc£.^S£Rvice  of 

practice   of  the   Court   of  King's 

Process,  N'  5. 

Bench  in  Buch  cases. 

Hopkins  V.  Barnes      -     -    -     -  136 

DEED. 

COVENANT. 

F/ile  Reformatiok  of. 

Fide  Relief  in  Equity. — Refor- 

MATio^'  or  Deeds. 

DEMURRER. 

• 

Vide  Injunctiok,  N*  2. 

CUSTODY. 

DEPOSITARY. 

(Of  Documents,) 

Vide  Affidavit,  N*3. 

(What  to  be  deemed  proper,  so  as 

to  make  them  evidence.) 

Vide  Evidence,  N*  9. 

DEPOSITIONS. 

Vide  Evidence,  N*  7. 

CUSTOMS. 

DIEM  CLAUSIT  EXTREMUM. 

P'ide  EXPOKXATIOK. 

Vide  Extent,  N'  2. 

ENDOWMENT. 


EVIDENCE.  515 


DISTRINGAS, 
Vide  Service  of  PaocESSy  N*  2. 

'  DOCUxMENT, 

CAncient.J 

Vide  Custody  of. — Etidehcb, 
N-  8,  9. 


DUTIES, 

Fidtf  Exportation.— ExTEKT,  N*"  1. 
5. 14. — Stamps. 


E. 

EJECTMENT. 
Vide  Se&vice  oh  Process,  N^  5. 

ENDOWMENT. 

1.  EDdowment  produced,  showing  the 
vicarage  expressly  endowed  of  bay, 
not  sufiicient,  without  usage,  to  sup- 
port a  bill  against  evidence  of  an 
innnemorial  money-paynnent  to  the 
rector  in  lieu  of  corn  and  hay. 

Manhy  v.  Curtis    -     -     -     -     -  284 

a.  A  particular  and  minute  enumera- 
tion of  the  several  articles  of  en- 
dowment in  the  instrument,  does 
not  preclude  the  vicar's  right  to 
other  small  tithes,  not  mentioned 
therein. 

lb. 

3.  Vide  Evidence,  N*«  6.  8. 


EQUITY. 
Vide  Injunction. — Issue. 

EVIDENCE. 

1.  An  old  receipt  of  a  former  rector, 
in  the  bands  of  a  defendant,  for  a 
money-payment  in  lieu  of  tithes, 
where  there  was  a  probability  that 
it  had  come  to  him  from  an  ancestor 
of  the  same  name,  admissible  evi« 
dence  to  support  a  modus. 

Bertie  v.  Beaumont     .     -    -    -  307 

2.  A  valuation  of  tithes,  made  by  a 
surveyor  at  the  instance  of  the  rec- 

-  tor,  with  reference  to  certain  money- 
payments  reputed  to  have  been  al- 
ways made  in  lieu  of  such  tithes, 
not  evidence  to  fix  the  rector  with 
an  acknowledgment  of  such  money- 
payments,  unless  it  be  distinctly 
proved  that  the  surveyor  was  ex^ 
pressly  required  by  the  rector  to 
make  the  valuation  with  reference 
to  such  payments. 

Jft.     --• -  310 

3.  A  grant  of  the  tithes  of  land  will 
not  be  presumed  from  long  non« 
payment,  although  the  lands  be 
shown  to  have  been  oncfr  in  the 
possession  of  a  former  lay-impro- 
priator,  unless  some  evidence  of  the 
existence  of  a  grant  be  offered,  or 
enjoyment  of  the  tithes  be  shown 
by  at  least  something  like  actual 
permanency,  or  a  dealing  with  the 
tithes  as  owner. 

Meade  v.  Norhury  -     -    -    -    -  338 

4.  A  church  being  void  and  dclapi- 
dated,  is  no  ground  of  discharge 
from  the  payment  of  small  tithes  to 
the  impropriate  rector,  as   beln^ 

N  N  3  evidence 


5i6 


EVIDENCE. 


EXAMINERS. 


evidence  of  an  agreement  having 
been  entered  into  between  the  rec- 
tor and  the  parishioners,  by  which 
the  ecclesiastical  duties  have  been 
dispensed  with  in  consideration  of 
an  abandonment  of  the  small  tithes. 

lb. 

5.  Evidence  of  retainer  only  is  not 
safficiently  strengthened  to  support 
a  presumption  of  a  grant  of  tithes, 
by  Its  being  shown  that  a  former 
impropriator  had  declared  the  lands 
in  question  to  be  exempt  from  the 
payment  of  tithes,  or  by  instances 
of  exception  of  the  tithes  in  leases, 
by  the  impropriate  rector. 

Ih. 

6.  The  ecclesiastical  surveys  are  ad- 
missible to  prove  an  ancient  endow- 
ment, and,  aided  by  perception  of 
small  tithes,  (though  not  of  a//,)  will 
give  a  vicur  a  right  to  tithes  of  arti- 
cles of  modern  introduction  against 
the  lessee  of  the  rector. 

Cunlif'e  V.  Ta^tor 3^9 

7.  Depositions  in  an  old  cause  admit- 
ted, although  neither  bill,  answer,  or 
decree  could  be  found. 

Byam  v.  Booth 234 

8.  Ancient  entries  made  by  the  monks 
of  an  abbey,  relating  to  an  endow- 
ment by  them  of  a  vicarage,  (whether 
perfect  or  not)  are  gond  evidence 
Cquantum  valeantj  of  tlieir  subject- 
matter;  although  ^uch  entries  be 
mixed  with  extraneous  memoranda, 
and  the  book  be  not  confined  or 
appropriated  to  subjects  ejusdem 
generis.  And  being  admitted,  they 
may  be  read  throughout,  for  the 
purpose  of  proving  any  thing  which 
IS  material  to  the  issue,  provided  it 
18  relevant,  although  it  go  to  affect 
third  persons  who  were  not  privy 
to  it|  and  could  have  had  no  cog- 


nizance of  the  matters  to  which  it 

relates. — Wood,  Baron,  disscfUiatte. 

Bullen  v.  Michell  -     .     -     -     -  399 


g.  Such  a  book  held  to  have  been 
found  in  the  proper  custody  to  make 
it  evidence,  where  it  is  in  the  pos- 
session of  an  owner  who  is  so  far 
connected  with  the  abbey  as  to  be 
possessed  of  some  part  of  the  former 
estates  of  the  monastery ;  although 
no  part  of  such  estate  be  situated 
in  the  parish  in  which  the  question 
between  the  parties  to  the  suit 
arises. 

Ih. 

10.  A  Court  of  Equity  having  direct- 
ed an  issue  to  be  tried  at  Law,  may 
order  that  evidence  which  would 
not  be  strictly  admissible  on  other 
trials,  shall  be  received ;  or  if  satis- 
fied that  the  jury  have  come  to  a 
right  conclusion  on  the  whole  case, 
the  Court  will  refuse  a  new  trial, 
although  evidence  strictly  inadmis- 
sible have  been  received  by  the 
judge  belowy  even  without  such 
order. 

lb. 

11.  Vide  Grant,  N»  2. — ^Issue,  N*  3. 
—Witnesses.— New  Trial^  N*  i. 


EXAMINERS 
{Of  the  Court.) 
{Extent  (f  their  Authority.) 
Vide  Witnesses. 


EXTENT. 


EXTENT. 
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EXCISE  DUTIES 

1.  A  brewer,  indebted   to  the  Crowo, 
entitled  to  extent  in  aid. 

Rex,  in  aid  of  Horn,  v.  Rippon  -  398 

2.  Vide  Extent,  N®  14, 


EXPORTATION. 

Unless  a  vessel  bas  proceeded  out  of 
the  limits  of  the  port  with  her  cargo, 
it  is  not  such  an  exportation  of  the 
goods  as  will  protect  the  cargo  from 
duties  subsequently  imposed  on  the 
exportation  of  goods  of  the  same 
nature :  although  she  has  gone 
through  all  the  formalities  of  clear- 
ing, &c.  at  the  custom-house,  and 
has  paid  the  exportation  duties. 
And  all  such  new  imposts  as  are 
laid  on  such  goods  attach  while  the 
vessel  is  water-borne  within  any 
part  of  the  port. 

Attorney  General  v.  Pougett    -     381 


EXTENT. 

1.  A  debt  due  to  the  Crown  for  duties 
payable  in  respect  of  post-horses, 
income  ta^,  stage  coaches,  and  as- 
seesed  taxes,  is  not  a  debt  of  such 
a  nature  as  will  entitle  the  Crown's 
debtor  to  an  extent  in  aid,  against 
his  own  debtor. 

Nor  will  a  Baron  (semhle)  if  aware 
of  the  nature  of  such  a  debt,  grant 
a  fiat;  or,  if  by  inadvertence  he 
should,  the  Court  will  set  it  aside 
in  a  subsequent  stage,  quia  im- 
provide  emanavit,  without  requiring 
the  defendant  to  plead. 

Rex,  in  aid  of  Hughes,  v.  Wilton   368 


H.  The  allegation  required  to  be  made 
in  the  affidavit  to  found  an  extent 
in  aid,  ^*  that  the  debt  bas  not 
been  sued  for  in  any  other  Court,'' 
cannot  be  dispensed  with ;  nor  can 
the  Crown's  accountant  be  per- 
mitted to  abandon  another  mode  of 
procee(iiug,  previouslj^  elected  by 
him  for  the  recovery  of  his  debt, 
for  the  purpose  of  enabling  him  to 
make  that  allegation. 

Ex  parte  Hippesley    -     -     -     -     379 

3.  The  Crown's  debtor  cannot  have 
a  diem  clausit  extremum  in  aid  after 
the  death  of  his  debtor,  against  the 
estate,  unless  the  debt  have  been 
found  in  the  life-time  of  the  deceased. 

lb. 

4.  The  Court,  on  motion  for  an 
amoveas  manus,  where  the  sherfif 
had  seized  debts  due' to  the  bank- 
rupt at  the  teste  of  the  writ,  and 
paid  to  his  assignees  under  a  com- 
mission of  bankruptcy  issued  after 
the  writ  of  extent,  and  before  the 
taking  of  the  inquisition,  intimated 
that  that  was  not  regularly  a  sub- 
ject for  summary  interference,  but 
ought  to  be  put  on  the  record. 

Rex  V.  Gknny     -----     3g5 

5*  A  brewer,  indebted  to  the  Crown 
for  excise  duties,  entitled  to  an 
extent  in  aid. 

Rex  V.  Rippon      -----     398 

6.  The  rule  of  Court,  of  15th  Car. 
that  no  debts,  without  specialty, 
shall  be  found  by  inquisition  for 
debts  in  aid,  unless  it  be  by  order 
on  motion  in  open  Court,  or  unless 
it  be  for  debts  due  to  the  King's 
farmers,  not  to  be  limited  to  a  con- 
fined construction  of  persons  an- 
swering the  description  of  King's 
farmers,  but  is  to  be  considered  as 
extending  to  all  persons  becoming 
K  N  4  accountable 


5i8 


EXTENT. 


EXTENT. 


accountable  to  the  Crown  for  money 
belonging  to  the  public  in  their 
baod:i. 

The  rule  of  the  %d  of  William  III.  that 
^ai$  shall  not  be  granted  on  a  sim- 
ple contract  debt  in  vacation,  unless 
by  order  of  a  Baron,  held  not  to  be 
intended  to  infringe  the  authority  of 
the  Chancellor  of  the  Exchequer 
to  sign  such  JiaU. 

Rex  y»  Mowbray    -----     13. 

7.  The  landlord  of  premises  on  which 
goods  have  been  seized  under  an 
extent  in  aid,  is  not  entitled,  under 
the  8th  Anne,  to  call  on  the  sheriff 
to  pay  twelve  months  rent,  due  be- 
fore the  teste  of  the  writ. 

Rexv.DeCaux 17 

8.  Creditors  of  a  defendant  in  extent 
in  aid^  have  not  such  an  interest 
in  the  property  a3  to  entitle  them  to 
move  to  set  it  aside  for  their  benefit, 
though  joined  in  the  application  by 
the  defendant. 

Rex  V  Mares -  151 

9.  An  extent  in  aid  against  the  body 
of  a  defendant,  may  be  issued, 
although  not  applied  for  in  open 
Court. 

16. 

10.  A  rule  obtained  to  set  aside  an 
extent  in  aid,  should,  in  all  cases, 
be  served  on  the  Crown  officers  of 
the  department  of  the  Revenue,  to 
which  the  prosecutor  of  the  extent 
is  indebted,  to  give  them  an  oppor* 
tunity  of  coming  before  the  Court. 

lb. 

11.  If  a  party,  proceeding  by  extent 
in  aid,  on  such  a  debt  due  to  the 
Crown  as  does  not  authorize  that 
process,  be  at  the  suiue  time  really 


a  debtor  by  bond  also,  that  does  not 
operate  to  remove  the  objection. 

Ih. 

i<2.  An  extent  will  not  be  set  aside 
for  irregularity,  unless  the  person 
objecting  apply  before  the  sale, 
under  a  venditioni  exponas  of  the 
effects  which  have  been  levied. 

a. 

1 3.  The  role  to  claim  is  not,  per  se^ 
notice  of  the  intended  sale. 

Ik. 

14.  The  surety  in  a  bond  to  the  Crown 
by  a  maltster,  for  securing  the  pay- 
ment of  duties  on  malt  made  by  him, 
is  not  such  a  debtor  to  the  Crown  as 
is  entitled  to  prosecute  an  extent 
in  aid;  because,  by  the  special  con- 
dition of  such  bonds,  the  duties  are 
not  payable  till  four  mouths  after 
tke  maltster  shall  have  made  entry, 
according    to    the  48th   Geo.  IIL 

ch.74*§23- 
^exy.Sly 


157 


15.  It  is  not  necessary  that  the  bond 
on  which  the  inquisition  proceeds 
should  be  actually  produced. 

lb. 

16.  The  process  of  extent  issues  of 
common  right. 

lb. 

17.  The  Court  will  not  grant  an 
amoveas  manus^  to  remove  the 
King's  hands  from  partnership  pro- 
perty seized  under  an  extent,  against 
one  of  the  firm,  in  the  first  instance. 

The  course  is,  to  apply  for  a  reference 
to  the  Deputy  Remembrancer,  and 
that  he  may  report  an  account  of 
the  joint  and  separate  property, 
wheu  an  amoveas  manus  may  be 
obtained 


GAMING. 


GRANT. 
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obtained    by    consent,    on   giving 
security. 
Rex  y.  Rock 168 

18.  Vide  Affidayit,  N'  1. — Ven- 
dor AND  Purchaser. — Assign- 
ment OF  TERM. 


F. 

FENUM. 

(True  construction  of.) 

VideTiTmt,  N*  3/ 

riAT- 
^  Vide  Extent,  N*«  1.6. 

FORFEITURE. 

f  Of  Lease /t)r  breach  qf  Covenant  J 

Vide  Relie?  in  Equity. 

G. 

GAMING. 
Vide  Injukction,  N*  u 


GARDENS 


f  Tithe  of  J 


Vide  Modus,  N®*  9,  10 


GRANT.      - 

1*  Grant  from  tbe  Crown  (subsequent 
to  endowment)  of  lands,  including 
in  tbe  general  words  all  tbe  tithes, 
*c.  not  sufficient  to  overturn  the 
vicar's  right,  without  proof  of  per- 
ception. 

Manify  v.  Curtis  -     .    .    .     .     284 

2.  A  grant  of  the  tithes  of  land  will 
not  be  presumed  from  long  non- 
payment, although  the  lands  be 
shown  to  have  been  once  in  the 
possession  of  a  former  lay-irapro- 
priator,  unless  some  evidence  of  the 
existence  of  a  grant  be  offered,  or 
enjoyment  of  the  tithes  be  shown, 
by  at  least  something  like  actual 
permanency,  or  a  dealing  with  the 
tithes  as  owners. 

Meade  v.  Norhury    -    -    -    -     338 

3.  Evidence  of  retainer  only  is  not  suf- 
ficiently strengthened  to  suppbrt 
a  presumption  of  a  grant  of  "tithes, 
by  its  being  shown  that  a  former 
impropriator  had  declared  the  lands 
in  question  to  be  exempt  from  the 
payment  of  tithes,  or  by  instances 
of  exception  of  the  tithes  in  leases, 
by  the  impropriate  rector. 

lb. 

4.  Vide  Tithes. 
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INFORMATION. 


INTEREST. 


H. 

HAY, 

(Tit he  of.) 

Vide  Ehdowmekt,  N*  i. — Fenum.^ — 
Tithes,  N*  3- 

HERBAGIUM. 
(Ccmtrucium  of,) 
Vide  Tithes,  N*  3- 

L 

IMPARLANCE. 

On  declaration  in  covenant  running  to 
great  length,  this  Court  will  grant 
an  imparlance,  although  the  de- 
claration has  been  filed  in  time  to 
entitle  the  plaintifif  to  a  plea. 

Smith  v.  Bulkelcy      -    -    -    -     114 

INFORMATION. 

1.  If  there  have  been  any  delay  in  the 
interval  between  the  first  process 
issuing  against  a  defendant,  and  the 
filing  of  the  information  against 
him,  and  during  that  interval  he 
has  gone  abroad  on  his  duty,  as  well 
as  some  of  his  witnesses,  the  Court 
will  postpone  the  trial,  on  motion. 

Aitomey  General  v.  Tfuickcr     -    116 

a.  Vide  Venue,  V  i. 


INJUNCTION. 

1.  An  injunction  will  not  be  granted 
to  restrain  a  defendant  from  taking 
oat  execution  on  a  judgment  being 
suffered  by  default,  on  a  case  aiade 
by  bill,  and  answer  that  the  bill 
of  exchange  on  which  the  actiou 
had  been  brought,  was  given  in 
consideration  of  defendant's  deliver- 
ing up  a  former  bill,  which  had 
been  endorsed  in  consideration  of  a 
gaming  debt. 

Graves  \.  Houlditch '     -     •     -    14^ 

<2.  It  is  sufficient  for  the  purpose  of 
obtaining  an  injunction  to  restrain  a 
plaintifif  at  law  from  proceeding  in 
the  action,  that  the  defendant  at 
law  state  in  his  bill  and  affidavit, 
that  an  unsettled  account  subsists 
between  the  parties,and  that  plaintiff 
would  be  found  indebted  to  him  on 
such  account,  in  a  greater  sum  than 
he  is  proceeding  for ;  nor  is  such  a 
bill  demurrable  on  the  ground  that 
the  plaintiff,  in  equity,  stating  a 
balance  to  have  been  acknowledged 
to  be  in  his  favour,  might  have 
pleaded  it,  at  law,  on  notice  of  set- 
oflT. 

Wattleworth  v.  Pitcher     -    -    -    46 

3.  Vide  Variakce. 


INSURANCE. 
Vide  Relief  in  EauiTT. 


INTEREST. 

I.  The  Crown  is  not  entitled  to  interest 

on 


ISSUE« 


JUDGMENT. 
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on  the  whole  Bum  liquidated  by 
the  Deputy  Rcmembrancar's  report, 
made  on  reference  to  him,  to  as- 
certain what  is  due  to  the  Crown  for 
principal  and  interest  on  a  forfeited 
bond,  where  the  funds  in  Court,  out 
of  which  it  is  to  be  ultimately  paid, 
are  the  produce  of  the  sale  of  real 
estates,  seized  under  an  extent  at 
the  instance  of  the  Crown. 

A  debt  due  to  the  Crown,  although 
originally  merely  a  simple  contract 
debt,  if  it  have  been  brought  into 
Court  in  the  shape  of  the  produce  of 
a  sale  under  an  extent,  held  by  a 
majority  of  the  Court  to  carry  in- 
terest, from  the  time  when  the  debt 
shall  have  been  ascertained  by  the 
Deputy  Remembrancer's  report, 
notwiUistanding  there  should  be  no 
specific  appropriation  in  the  report; 
the  money  being  appropriated  by 
law  on  the  confirmation  of  the  re- 
port, and  therefore  bears  interest, 
as  being  from  that  moment  the 
proper  money  of  the  Crown.— 
lUcAards,  Baron,  £sseniietUe. 

Rex\,  Mainwaring    -    -     -    -     67 

3.  It  is  sufficient,  on  a  motion  for  in- 
terest on  affirmance  of  a  judgment, 
to  apprise  the  Court  of  the  cause  of 
action  ore  tenwy  and  an  afiidavit 
not  necessary. 

Anon.  ---------7 


INTERLOCUTORY  JUDG- 
MENT. 

Vide  Judgment. 

ISSUE. 

(OiU  of  Courts  of  Equity,) 

i«  Summary  of  the  usual  proceedings. 


on  the  direction  of  issues  out  of  the 

Court  of  Exchequer,  to  be  tried  at 

Law,  and  on  the  return  of  the  postea. 

Askew  V.  Greenhov)     -    -    -    -  314 

2.  A  Court  of  Equity  may  decide  con- 
clusively in  the  first  instance,  on  all 
causes  brought  to  a  hearing,  with- 
out directing  an  issue  to  be  tried, 
except  in  the  cases  of  a  bill  by  a 
heir  at  law  and  a  rector.  The  di- 
rection of  an  issue  by  the  Court  of 
Equity  is  in  its  discretion,  and  its 
object  being  solely  to  institute  fur- 
ther inquiry,  merely  for  the  better 
information  of  the  Court  itself,  the 
order  for  the  trial  of  an  issue  is 
ex  mero  motu, 

Bullen  V.  Michel  -    .    -    .    -    399 

3.  So,  also,  it  is  equally  in  the  discrc" 
tion  of  a  Court  of  Equity  to  grant 
or  refiise  a  new  trial  of  an  issue 
directed  to  be  tried  at  Law;  for 
the  issce  having  been  originally  di- 
rected merely  to  satisfy  the  con- 
science of  the  Court  on  facts  ma- 
terial to  the  equity  of  the  case,  it 
may  order  evidence  to  be  received, 
although  not  strictly  admissible  on 
other  trials  at  Law,  and  it  will  send 
the  issue  down  as  often  as  the  re- 
sult is  not  satisfactory ;  or,  if  sa- 
tisfied that  the  finding  of  the  Jury 
is  agreeable  to  the  equity'  of  the 
case,  it  will  not  order  a  new  trial, 
on  the  ground  that  inadmissible 
evidence(strictlyso  called)  had  been 
received  below. — Wood,  Baron,  rfw- 
sentiente. 

BuUen  v.  Michel  -    -    .    -    .  399 

4.  Vide  Tithes,  N®«  a.  4. — Modus, 
NMo. 


JUDGMENT. 

1.  Interlocutory   judgment  may  be 
signed  on  the  last  day  of  the  time 

given 
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LAPSE. 


MEMORAXDA. 


given  bj  the  rnk  to  plead,  if  bo  plea 
thenfil^ 
Edmomi$  ▼.  L<Mtf»        ....    6 

«.  Fufc  Costs,  N^  i.— Vexui,  N*2. 


LANDLORD  aiid  TENANT. 

Yid€  ExTOTT,  N*7^— Relikf  ur 
Equity. 


LAPSE 

A  bequest  bj  the  obligee  to  one  of 
joint  obligors,  of  a  debt  due  on 
the  bond,  in  these  terms;  "  I  remit 
and  forgive  to  T.  W,  the  sum  of 
500/.  which  he  stands  indebted  to 
me  on  his  bond;  and  I  direct  said 
bond  to  be  delivered  up  to  him  and 
cancelled,"  is  merely  a  personal 
legacy  to  T.  W.,  and  lapses,  by  his 
death  in  the  life-time  of  the  testa- 
tor: for,  notwithstanding  the  terms 
in  which  it  is  bequeathed,  such  a 
bequest  does  not  operate  by  way  of 
equitable  release,  or  as  an  extin- 
guishment of  the  debt.  Therefore 
the  surviving  co-obligor,  and  the 
representatives  of  the  deceased  lega- 
tee, are  not  discharged  from  the 
.  payment  of  the  money  due  on  the 
bond. 

Jzon  Y.  Butler 34 


LEGACY. 
Tide  Lapse  of. 

LESSOR  AND  LESSEE. 
Vide  Relief  ih  Equity. 

UMITATIONS 
{Statmtt  of.) 

Statute  of  Limitations  (  33  Hen.  VIIL 
ch.  2.)  is  not  applicable  as  a  bar  to 
a  bill  in  Equity  for  tithes. 

Meade  v.  Norbnry     -    -    -     -     366 


LORD  OF  MANOR. 

Owner  of  the  soil  sufficiently  answer* 
the  descriptionof  Lordof  the  Manor 
to  take  an  allotment  under  au  Inclo- 
sure  Act,  although  the  manor  be, 
to  other  purposes,  extinct. 

Smith  V.  Smith -  101 


M. 

MALT  DUTIES. 
Vide  Extent,  N*»  13. 14. 

MEMORANDA,  page  505* 


MODUS. 


MISNOMER. 

A  wbp,  ad,  resp.  and  attachment  for 
want  of  appearance,  in  both  ofwhicb 
there  is  a  mistake  in  the  defendant's 
surname,  not  sufficient  ground  for  a 
rule  to  show  cause  why  the  pro- 
ceedings should  not  be  set  aside : 
although  the  defendant  give  the 
plaintiff  notice  on  being  served  with 
process,  that  he  will  move  the  Court 
to  set  it  aside  if  proceeded  in,  and 
tender  the  plaintiff  his  demand. 

Shaw  Y.  Tythcrkigh    ....  328 


MODUS. 

1.  A  modus  may  exist  for  artificial 
grasses,  used  in  the  improvement 
of  hay. 

Bertie  v.  Beaumont      -     -     -     -  303 

2.  Modus  of  3  J.  for  a  lamb  not  rank. 

lb. 

3.  Modus  of  4^.  laid  to  be  for  every 
cow,  in  lieu  of  the  tithe  of  milk,  not 
supported  by  proof  of  a  modus  for 
every  cow  with  calf.. 

Ih. 

4.  Modus  of  1*.  for  every  seventh  pig 
on  the  gth  day,  held  good  after 
some  doubt. 

lb. 307 

5.  If  it  is  not  stated  in  an  answer  to 
a  bill  for  tithes  which  sets  up  a 
modus,  in  respect  of  what  titheable 
article  the  modus  is  laid,  it  is  bad, 
for  uncertainty ;  and  the  omission 
is  a  substantial  defect  which  no 
evidence  can  supply. 


MODUS. 


5^3 


But  if  it  can  be  collected  from  the 
whole  answer,  lo  what  article  it 
refers,  it  will  be  sufficient. 

Bourke  y.  Isaac agg 

6.  Modus  of  1  d.  for  each  lamb,  where 
the  number  did  not  exceed  four; 
1  s.  where  the  number  did  not  ex- 
ceed five ;  is.Sd,  where  the  number 
did  not  exceed  six;  is.gd.  where 
the  number  did  not  exceed  seven ; 
IS.  10 d.  where  the  number  did  not 
exceed  eight ;  is,  iid.  where  the 
number  did  not  exceed  nine ;  and 
2s,  where  the  number  did  not  ex- 
ceed ten;  held  not  rank,  and  sent 
to  an  issue. 

Askew  V.  Greenhow     -     -    -    -  314 

7.  A  modus  pleaded,  of  a  sum  of 
money  anciently  and  uniformly  paid 
for  tithes  within  a  certain  part  of  a 
parish,  held  good ;  although  it  far 
exceed  the  sum  which  such  part 
should  have  paid  if  it  had  contri- 
buted its  due  proportion,  with  re- 
ference to  the  rest  of  the  parish, 
measuring  the  share  of  such  part 
according  to  its  extent  with  respect 
to  the  whole  parish  ;  and  although 
some  witnesses  show  it  to  have  been 
broken  in  upon,  and  one,  that  he 
remembered  (as  appeared  from  de- 
positions in  an  old  cause)  the  origin 
of  the  payment. 

By  am  v.  Booth  ------  231 

8.  Modus  of  3  d.  a  year  for  every  cow, 
and  6d.  for  every  calf,  in  lieu  of  the 
tithe  of  cows^  calves,  and  milk,  is 
good. 

Prevost  V.  Benelt  -----  27^ 

9.  Modus  of  a  penny  a  year  in  lieu  of 
the  tithe  of  gardens  is  good,  and 
may  be  so  pleaded,  without  laying 
it  to  be  payable  for  ancient  gardens. 

Jb, 

10.  Where 
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NONSUIT. 


lo.  Where  an  issue  is  granted  to  try 
such  a  mudus  so  laid,  (for  gardens 
generally,)  the  Court  will  order  that 
the  jury  be  directed  to  say  whether 
they  find  the  modus  to  have  been 
paid  for  gardens  generally,  or  for 
ancient  gardens,  and  the  judge  to 
endorse  the  postea  accordingly. 

Promt  V.  Beneit aya 

IMORTUARIES. 

Not  recoverable  in  a  Court  ^f  Equity. 

— Querc,  if  at  law, 
Manby  v.  CurtU    -    -    -    -    -  284 

MOTION. 

1.  A  defendant,  in  an  information  for 
breach  of  the  Navigation  Laws,  is 
not  entitled  to  a  commission  to  ex- 
amine witnesses  abroad,  on  motion 
made  to  this  Court  under  the  13th 
and  14th  Ch.  11^  pending  the  pro- 
gress of  the  proceedings  under  the 
information. 

Attorney  General  v.  Laragoity  -  166 

Q.  Such  an  application  cannot  be 
blended  with  another, '  that  the  ves* 
sel  may  be  restored  on  giving  se- 
curity to  redeliver  her,  on  a  verdict 
being  found  against  the  applicant 
in  the  same  motion/ 

lb. 168 

3.  Vide  Extent,  N®  4. — Interest, 
N«  2.— Bail,  N«  1.— Costs,  N»  1. 


NAVIGATION  LAWS. 

Vide  Commission,  N*  1.— Ejlporta- 

TiON. 


NEW  TRIAL. 

1.  If  the  Jury  find  that  words  directly 
charging  the  plaintiff  with  being  a 
murderer,  and  having  murderedhb 
brother,  were  spoken  by  the  de- 
fendant, but  not  maliciously,  on 
which  a  verdict  be  recorded  for  the 
defendant,  the  Court  will  not  grant 
a  new  trial  on  the  ground  that  it 
was  a  verdict  against  evidence,  al- 
though it  had  been  proved  on  the 
trial  that  they  were  spoken  in  anger, 
and  it  appeared  tha^  the  plaintiff 
had  bad  t^e  misfortune  to  have 
been  the  occasion  of  his  brother's 
death  by  an  unlucky  accident. 

fVilson  V.  Stephens      .    -    .    .  28a 

2.  The  Court  will  not,  after  verdict, 
arrest  a  judgment,  on  alTidavit  that 
a  bill  has  been  found  against  a  wit- 
ness indicted  for  perjury  on  a  ma- 
terial point  of  evidence  given  by 
him  on  the  trial. 

Nor  does  it  seem  that  a  conviction 
would  he  sufficient  ground  for  send- 

'  ing  the  cause  to  a  jury  for  re-inves- 
tigation. 

Attorney  General  v.  JVoodhead      -    3 

3.  Fide  Issue,  N'  3. 


NON-DECIMANDO- 


Vide  Grant. 


NONSUIT. 

1.  A  plaintiff  f  jvt  tarn)  in  an  action 
on  the  statute  for  not  receiving  a 
licensed  pilot  demanding  to  be  taken 
on  board  and  put  in  conduct  of  the 
vessel,  BOt  proving  production  of  his 
license 


NOTICE. 
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license  by  the  pilot,  at  the  time  of 
such  demand,  will  be  nonsuited: 
although  it  was  in  evidence  that  the 
pilot  had  it  in  his  personal  custody 
at  that  time,  and  that  the  master 
did  not  require  the  production  of  it. 
Usher  ^  qui  tarn  J  y.Lyyn     -     -     118 

a.  Vide  Construction  of  Statutes, 
N*  2. — Stamp  Duties. — Venue. 


NOTICE. 


{Of  Trial. 

1.  The  words  in  the  14  Geo.II.  requir- 
ing ten  days  notice  of  trial  to  be 
served  on  a  defendant  for  the  sit* 
tings  at  London  or  Westminster^ 
wheri  he  resides  above  forty  miles 
from  the  said  cities  of  London  or 

Westminster,  held  to  apply  to  his 

permanent,  not  temporary  residence. 

Raine  v.  Hodgson       -     -     -     -  279 

(Of  Appearance  to  Mesne  Process.) 

2.  If  the  day  on  which  a  defendant  is 
called  on  to  appear,  be  omitted  in 
the  notice  attached  to  mesne  pro- 
cess, the  Court  will  set  aside  the 
writ,  and  all  subsequent  proceedings, 
notwithstanding  the  defendant  has 
suffered  a  whole  term  to  elapse 
without  giving  notice  to  the  plain- 
tiff, and  does  not  apply  to  ths  Court 
till  after  the  execution  of  a  writ  of 
inquiry. 

Wickham  v.  Mealing     -    -    -    - 

(Cf  Action  under  Statute.) 

3.  A  separate  notice  to  each  of  several! 


persons  intended  to  be  sued  in  tres- 
pass, is  sufficient  to  found  a  joint 
action  against  all  of  them,  for  acts 
committed  in  pursuance  of  an  Act 
of  Parliament,  which  provides  that 
no  plaintifi'  shall  recover  in  an 
action  for  any  thing  done  in  pur- 
suance thereof,  without  notice  to  the 
defendant  or  defendants,  of  such 
intended  action  ;  although  none  of 
the  other  persons,  who  are  after- 
wards joined  in  the  action,  are 
named  in  the  notice  to  either  of 
them. 

In  such  an  actioo,  a  deviation  from 
the  line  described  by  the  Act  of 
Parliament  as  the  course  of  an  in- 
tended canal,  does  not  deprive  the 
defendants  (as  trespassers)  of  their 
right  to  notice  before  action  brought, 
on  the  ground  that  what  has  been 
done  by  them  was  not  done  in  pur- 
suance of  the  Act. 

Agar  V,  Morgan  -     -     -     -     -  ia6 

( Of  Sale  under  Extent.) 

4.  The  rule  to  claim  under  an  ex- 
tent is  not,  per  scy  notice  o^  an  in- 
tended sale   under  the   Venditioni 


eiponas. 
Rex  V.  Mares 
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When  and  wherefore  to  be  considered 

as  Lord  of  Manor. 
Smith  V.  Smith 101 


526 


PILOTS. 


POUNDAGE. 


P. 


PARTNERSHIP. 

{Efedts.) 

Vide  Extent,  N*  17. 

PAYING  MONEY  INTO 
COURT. 

The  Court  will  not  order  a  plaintiff 
who  has  obtained  an  injunction  to 
stay  proceedings  at  law,  on  a  bill 
filed  for  a  discovery,  by  which  he 
seeks  to  establish  a  case  of  the  goods 
being  charged  at  a  much  greater 
price  than  the  one  agreed  on,— to 
pay  even  the  price  acknowledged  to 
be  just,  into  Court,  to  abide  the 
result  of  the  action. 

Parnell  y.  Nesbitt       -    -     .    -  149 


PERCEPTION 

(Of  Tithes  J 
Vide  Evidence. — Modus.— Ti-^hes. 

PERJURY, 
Vide  New  Trial,  N*  a. 

PILOTS. 

Vide  CONSTEUCTION  Of  STATUTES  — 

Nonsuit. 


PLEADING 

(At  Law  J 

Vide  Nonsuit. 

PLEADING 

(In  Equity. J 

ii  In  pleading  a  modus,  the  titheable 
article  intended  to  be  covered  by  it 
must  be  expressed,  or  be  clearljr  to 
be  collected  from  the  whole  answer, 
without  having  recourse  to  external 
evidence. 

Bourke  v.  Isaac    -----  2gg 

2.  The  Court  will  not  dismiss  the  bill 
of  a  vicar  who  claims  by  it  tithes 
throughout  a  whole  parish,  and  only 
proves  his  claim  in  part  of  it,  on 
that  ground ;  nor  if  die  issues,  di- 
rected as  to  the  parts  wherein  he 
has  not  made  out  his  titlci  should 
be  found  against  him  on  the  trial. 
—  Wood,  Bn  dissentients 

lb. 

3.  Fide  Injunction,  N*«2- — Modls, 
N~3,4*5,6,7,  8,&9. 


POSTEA. 
Vide  Issue,  N*  3— Modus,  N*  10 

POTATOES. 

f  Tithes  of,  to  whom  due.) 

FtWc  Tithes,  N«  1. 

POUNDAGE. 
Vide  Sh£Biff. 


RECEIPT. 


RELIEF  IN  EQUITY. 
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PRACTICE. 

1 .  The  Court  wilinot,  generally,  grant  a 
rule  to  show  cause  on  the  last  day  of 
Term^  where  it  would  operate  to 
stay  proceedings. 

AfMH.     --------  143 

2.  Sed,  Vid,  An  exception  in  same 
page.  , 

3.  Vide  Afji DAVIT, — Service  of 
Process. — New  Triax, — Notice. 


PRESUMPTION 
(Of  Grant,) 

Vide  Grant. — Evidence. 

R. 

RANKNESS. 
Vide  Modus,  passim, 

RE-AHGUMENT. 

The  Court  will  not  appoint  a  re-argu- 
ment after  a  decision,  in  the  ab- 
sence of  the  Crown  officer,  to  give 
him  an  opportunity  of  being  heard. 

Rex  \.  Boyle 5 

RECEIPT. 
Vide  Evidence,  N*  1. 

VOL.  II. 


RECTOR. 


Vide  Evidence. — Issue. — Tithes. 


REFORMATION 

(Cf  Deeds  by  Courts  of  Equity.) 

The  Court  will  reform  a, deed,  entered 
into  under  a  previous  agreement, 
by  ordering  a  fresh  conveyance  to 
be  executed,  from  which  a  cove- 
nant complained  of  as  not  being  the 
intention  of  the  covenantor  at  the 
time  of  the  agreement,  or  inserted 
therein,  will  be  directed  to  be 
omitted,  although  such  covenant 
has  been  introduced  by  the  attor- 
ney of  the  covenantor,  if  without 
his  express  authority,  on  its  being 
shown  that  the  party  had  not  con- 
sidered himself  liable  to  such  co- 
venant by  the  terms  of  the  agree- 
ment. 

■Rohy.Buiterwick     -    -    -    -     190 


RELEASE 
(Of  Debt  J 

Vide  Lapse  of  Le&agy. 

RELIEF  IN  EQUITY 
(Against  Breach  of  Covenant.) 

1.  Courts  of  Equity  will  not  relieve 
against  a  forfeiture  for  breach  of  a 
covenant  to  insure,  Ac. 

Rolfe  V.  Harris,  and  Reynolds  r, 

Pitt 206,  ai2 

O  o  "2.  The 
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REStORATIOK. 


2.  The  Court  will  not  give  relief  in 
equity  against  a  lessor's  right  of 
ic-entry,  for  a  forfeiture  by  breach 
of  a  covenant  to  lay  out  a  sum  of 
money  on  the  premises  in  repairs 
within  a  given  time. 

And  that  notwithstanding  there  have 
been  no  requisition  made  by  the 
landlord,  for  performance  of  the 
covenant,  and  although  he  have 
suffered  the  tenant  to  continue  in 
possession  of  the  premises  for  three 
years  after  the  breach  of  covenant, 
but  has  not  received  rent  from  him 
in  the  mean  time,  or  otherwise  re- 
cognized the  subsistence  of  the 
tenantcy. 

Bractbridge  v.  Buckley    -     -     -    200 

3.  Nor  is  it  enough  to  show  that  no 
ilamage  has  been  sustained  by  the 
del$iy,  and  that  the  premises  may 
be  put  into  as  good  or  better  con- 
dition than  they  would  have  been 
if  the  covenant  had  been  punctually 
performed,  or  even  that,  by  a  mis- 
take of  the  solicitor  who  prepared 
the  lease,  the  limitation  of  the  pe- 
riod for  performance  of  the  cove- 
nant had  been  introduced,  although 
not  warranted  by  the  previous  agree- 
ment, or  so  understood  at  that  time 
by  the  parties  themselves,  if  that 
be  denied  by  the  answer. 

i&. 

4.  The  ground  on  which  tlie  Court 
refuse  to  relieve  in  such  a  case,  is, 
that  they  have  no  effectual  means 
of  ascertaining,  or  of  making  com- 
pensation to  the  covenantee. 

The  time  within  which  the  covenant 
was  to  have  been  performed  having 
been  limited  by  the  lease,  is  equi- 
valent to  a  specific  requisition  of 
performance  by  the  lessor ;  and  a 
neglect  on  the  part  of  the  tenant, 
is»  tantamount  to  a  refusal  in  Law. 


REGULA 
(Gentralii.J 

As  to  justification  of  bail    -     -    3^7 

RENDER 

(By  Bail.) 
Fide  Bail. 

RENT. 
Vide  ExTEKT,  N*  7. 

REPORT. 
{Deputy  Remembrancer's, J 
FtrfC  iNTERIiT,  N°  1. 

REPUTATION. 

(J^n^far  E'Otdence.'j 

Vide  Evidence,  p*$sim."^GK\Kr. 

RESTORATION 
CQf  Vessels  seized  by  Revenue  Officers.) 

The  Court  will  not  grant  an  order  to 
restore  a  vessel  seixed  on  charges 
of  offences  against  the  Navigation 

Laws, 


RUIEII. 


SERVICE. 
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Laws,  where  a  question  of  identity 
may  be  raised  on  the  trial  of  the 
cause  ;  although  the  defendant  offer 
approved  security  for  re-delivering 
her  if  a  verdict  should  be  recovered 
against  him, 
Attorney  General  v.  Larag<nty  -  17a 


RETAINER 
(Of  Tithes.  J 

1.  No  proof  of  right  thereto  as  per- 
ception is. 

Vide  Evidence. 


REVENUE. 

Vide  Commission. — Restoration  of 
Vessels.  —  Exportation.  —  Du- 
ties. 


RULE 

(To  plead  J 

Vide  Judgment. 

RULES 
(Of  Court.). 

Vide  Extent,  N*  5.— ReguIiaGene- 

RALIS. 


S. 

SERVICE 
(Of  Process.) 

1.  Service  of  all  processes  intended 
to  bring  a  party  into  contenxpt, 
should  be  personal  if  possible :  but 
if  it  can  be  made  appear  to  the 
Court  that  service  cannot  be  effected 
personally,  and  that  there  was  pro- 
bable cause  to  suspect  that  the  party 
kept  out  of  the  way  for  the  purpose 
of  avoiding  such  personal  servipe, 
the  Court  will  grant  a  rule  nisi  for 
an  attachment,  and  order  that  ser- 
vice, by  leaving  the  rule  at  the 
dwelling- house,  shall  be  sufficient. 

Weston  V.  FauLkener     -     -    -    -    a 

2.  Service  of  venire  facias  ad  resp*  by 
leaving  it  with  a  clerk  of  the  clefen- 
dants  at  their  counting-house,  not 
sufficient  to  obtain  di«fn'»g-<u,thengh 
after  several  inefiectual  calls  naade 
for  the  purpose  of  personal  service. 

M'Nabb  y.  Ingham  -----     9 

3*  Service  of  an  order  of  Court  on  a 
servant  of  the  party^  not  at  his 
dwelling-house,  insufficient^ 

Anon.  -    -    --     -     -    -.-    -    4. 

4*  Service  of  venireyociof  at  dwelling- 
house,  on  defendant's  wife,  good. ' 
Hall  y.  Franklin      -     -     .     -     ,    4 

5.  After  several  ineffectual  attempts 
noade  to  serve  a  tenant  in  posses- 
sion with  declaration  in  ejectment, 
on  occasion  of  the  last  of  which  his 
servant  admits  that  he  is  in  the 
house,  but  refoses  to  pennit  the  per- 
Oo  a  sqa 
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SHERIFF. 


son  applying  to  see  bin),  if  the  de- 
claration be  tben  delivered  to  tbe 
servant,  the  Court  will  make  an 
order  that  such  service  shall  be  suf- 
licient. 
Doct  dcm.  Harvey,  v.  Hoe      -     -  112 

6.  Service  of  venire  on  defendant's 
servant,  at  his  dwelling-house,  dur- 
ing his  absence  abroad,  not  suf- 
ficient^ nor  will  the  Court  grant  a 
rule  to  show  cause  why  such  service 
should  not  be  held  sufficient. 

Cat//i/i  v.  2^ii7r^y  Baronet  -     -     -  12 

7.  The  Court  will  order  the  solicitor 
of  a  plaintiff  residing  abroad,  who 
lias  been  employed  to  commence  an 
action  at  law,  to  accept  a  subpoena 

.  on  an  injunction  bill,  supported  by 
an  afiidavit  of  the  facts,  and  of  the 
subsistence  of  an  account  between 
the  parties. 

WattlexDortk  v.  Pitcher      -     -     .     5 

8.  Where  an  order  for  a  messenger 
has  been  issued  against  a  sheriff  for 
contempt,  in  not  returning  an  at- 
tachment against  a  defendant  for 
not  puttmg  in  his  answer,  the  pre- 
vious order  to  the  high  sheriff  to 
return'  the  process,  may  be  served 
on  his  under-sheriff^  and  such  ser- 
vice will  be  good. 

IvattMi^oihtx^  V.  Ward    -    -      81 

9*  A  rule  obtained  to  set  aside  an 
•xtent  in  aid,  should,  in  all  cases, 
be  served  on  the  Crown  officers  of 
the  department  of  the  Revenue,  to 
which  the  prosecutor  of  the  extent 
is  indebted,  to  give  them  an  oppor- 
tunity of  coming  before  the  Court. 

Rex  V.  Mares   ------  151 


SETTING  ASIDE   PROCEED- 
INGS. 

1.  On  motion  to  set  aside  proceedings 
as  infra  dignitatem^  on  an  affidavit 


that  the  demand  sued  for  does  not 
amount  to  40 <.  the  Court  wiU  not 
inquire  into  the  amount,  if  an  affi- 
davit be  put  in  on  showing  cause, 
that  the  demand  exceeded  that  sam, 
but  will  at  once  discharge  the  rule, 
with  costs. 
Branker  y,  Massey  -----     8 

2.  Vide  Extent,  N®*  1.  7.  11. 


SHERIFF. 

{Poundage,) 

1.  If, — on  an  extent  issuing  against 
the  acceptors  of  bills  of  exchange 
(drawn  in  favour  of  officers  of  the 
Crown,  for  public  money  received 
by  the  drawers,  and  remitted  by 
them  to  the  acceptor)  for  the  pur- 
pose of  levying  the  Crown's  debt, — 
the  drawers,  after  the  execution  of 
that  process^  take  up  and  pay  the 
bills,  they  are  not  liable  to  pay  the 
Sheriff's  poundage  on  the  levy.  And 
the  Sheriff,  having  retained,  under 
an  order  of  the  Court,  a  sum  for 
poundage  in  his  hands,  will  be  or- 
dered to  restore  it  to  the  assignees 
of  the  bankrupt  acceptor's  estate. 

Semble.  Whatever  be  due  to  the  Sheriff 
for  poundage,  in  such  a  case,  should 
be  paid  by  the  Crown. 

Rex  v.  Freme    ------     58 

{^Contempt  by,) 

2.  Where  an  order  for  a  messenger  has 
been  issued  against  a  Sheriff  for  con- 
tempt, in  not  returning  an  attach- 
ment against  a  defendant  for  not 
putting  in  his  answer  (other  attach- 
ments Laving  been  issued  before,) 

it 


STAMP  DtTlES. 


STATUTES. 
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it  is  peremptory:  and  the  Court  will 
not  stay  the  order,  although  it  go  to 
affect  a  Sheriff  not  in  o^ce  at  the 
time  of  the  alleged  original  neglect  : 
nor  will  they  consent  to  enlarge  the 
time  allowed  by  the  order. 

Thomas  v.  Matthias     -    -    -    -   3a 

3.  The  previous  order  to  the  High  She- 
rifT,  to  return  the  process,  may  be 
served  on  his  under-sheriff,  and  such 
service  will  be  good. 

Nor  will  the  Court  enlarge  the*  time 
limited  by  the  order  in  such  a  case. 

lb. 


SLANDER. 


ri(/tf  New  Trial,  N»i. 


SOLICITOR. 

Vide  Service  of  Process,  N®  7, — 
Affidavit,  N°5. 


STAMP  DUTIES. 


A  bond  given  to  secure  money  already 
advanced,  and  to  be  advanced  in 
future  on  account  current,  cannot 
be  received  in  evidence,  unless  it 
have  a  10 1,  stamp,  although  the 
penalty  be  in  a  much  less  sum  than 
Qo,ooo£. 


Scott  V.  Allsopp 


20 


STATUTES 


{PMic.) 


Henry  VIIL 

27.  &  31.  (Tithes.)       -     - 
32.  ct  2.  sec.  7.  (Limitations.) 


35^ 
356 


Charles  U. 
13,  14.   c.  1 1.  (Navigation  Act.)  i€6 


Philip  Sf  Mary. 


2.  CKthes.) 


35« 


Anne. 


8.  c.  14.  sec.  1.  Payment  of  a  year's 
rent  to  landlord  before  removal  of 
goods  taken  in  execution      -       \% 

George  II. 

14.  c  17.  (Notice  of  Trial.)      -    279 
29.  c«2.  (Navigation  Laws.)     •     166 

George  III. 

1 7. C.4 1 .  sec.  1 .  (Clandestinely  unship- 
ping homeward-bound  goods.)  1 17 
ig.  c.  50.  (Distillers.)  -  -  -  3 
21.  c.  55.  (Distillers.)  -  -  -  3 
24.  c.  47.  (Navigation  Laws.)    -    166 

32.  c. 43.  ( Export  Duties.)  -     -    384 

33.  c.  2.  (Navigation  Laws.)  -  384 
41.  c  44.  (Exportation  Duties.) 

47.  c.  66.  (Navigation  Laws.)    -  166 

48.  c.  74.  (Malt  Duties.)  -  -159 
48.C.  149.  (Stamp  Duties.)  -  -  21 
48.  c.  60.  (Tanner  exercising  trade 

of  leather  cutter. )   -     -     -     -  113 

52.  c.  39.  (Pilot  Act.)       -     -     -  11 8 

53.  c.  33.  (Exportation Duties.)-  384 
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^UG^JSSTION. 


TWH¥S. 


STATUTES, 


{Private.) 


Kidwelly  Canal  Act  - 

Inclosure  Act   -     -  - 

Hall  Pilot  Act-    -  . 

flegent's  ^aiial  Act  • 


93 

101 

"9 

120 


STAYING  PROCEEDINGS. 

1.  May  be  done  on  last  day  of  Term, 
where  had  on  assignment  of  bail 
bond. 

M*Phedron  Y.Fiiherington^    -     143 

a.  Vide  Practice. 


SUBKENA. 

1.  Vide  Sertice  of  Process,  N*"  1. 

2.  Quere,  Whether  a  subpoena  lie,  to 
bring  witnesses  to  London  to  be  ex- 
amined by  an  examiner  of  the  Court. 

Ivatty.  fVari 81 


SUGGESTION. 

(On  the  Record  under  Court  ofCon^ 
^ciencs  Jet. J 

If  the  plaintiff  recover  less  than  5  /. 
in  au  action  l^rought  in  London, 
where  the  orif^nal  d^bt  has  been 
reduced  by  paymeots,  ^d  npt.by 


set-off,  the  defendant  will  be  per- 
mitted, on  motion,  to  enter  a  sug- 
gestion oa  the  roll,  under  the 
London  Court  of  Conscience  Act, 
in  order  to  have  his  costs  allowed. 
Cook  \,  Johnson    -    -    -    -    •     19 


SUPERSEDEAS, 


Vide  Bail,  N*  1. 


T. 


TAXES. 


Vide  Extent,  N*  i. 


TITHES. 
{Of  4riicUs  of  modem  Introduction.) 

1.  The  lessee  of  a  rector,  in  whose 
lease  there  is  an  exception  of  va- 
rious small  tithes  nominatim,  and  of 
all  the  tithes  belonging  to  the  vicar, 
is  not  entitled  to  tithe  of  potatoes, 
although  he  has  always  received 
some  of  the  small  tithes  in  kind,  not 
rnentioned  in  the  lease,  speciatim, 
either  as  demised  or  excepted,  and 
particularly  for  geese  and  pigs: 
his  general  right  being  abridged 
by  the  operation  of  the  parti- 
cular exceptions  in  the  lease, 
which  was  held  to  carry  the  tithes 
of  articles  of  modern  introducUoii 
to  the  vicar ;  for  that  it  was  not  to 

be 


TITHES. 


TJTLE. 


5^3 


be  inferred,  from  the  lessee  of  the 
rector  having  received  certain  arti- 
cles of  small  tithes,  that  he  is  en* 
titled  to  take  tithe  of  potatoes, 
althoilgh  the  vicar  was  not  entitled 
to  ail  the  small  tithes,  nor  had  en- 
joyed the  tithe  in  dispute. 
Cuntiffe  V.  Taylor  -     -     -     -     -  329 

Q.  Where  an  'exemption  from  pay- 
ment of  tithes,  is  riaimed  for  a 
grange  formerly  belonging  to  a 
privileged  order,  (quamdiu  manibus 
prapriisj  the  Court  will  direct  an 
issue  to  try  the  exemption,  and  also 
to  ascertain  the  extent  of  such 
grange,'  if  doubtful,  from  the  depo- 
sitions in  the  cause. 

Byam  ?.  Booth  ------  231 

3.  A  vicar  founding  his  claim  to  agist- 
n(}ent  tithe  by  showing  that  he  alone 
has  taken  the  other  small  tithes, 
held  to  have  made  out  his  title  to 
that  tithe,  although  Jiever  till  of 
late  received  or  demanded  by  him 
or  his  predecessors,  and  although 
in  ancient  times  the  Crown  had 
conveyed  by  grant  to  lay  impro- 
priators, tithe  not  only  of  grain  and 
hay,  but  of  herbage  f "  decimasfeni 
€t  nerbagii,**J  llerbage  does  not,  ex 
vi  terminiy  tiecessarify  mean  or  cover 
tithe  of  agistment,  unless  perception 
be  proved.— /f'oc;(/,  B.  dmentiente, 

lb. 

4.  The  Court  will  not  dismiss  the  bill 
of  a  vicar  who  claims  by  it  tithes 
throughout  a.  whole  parish,  and  only 
proves  his  claim  in  part  of  it,  on 
that  ground ;  nor  if  the  issues,  di- 
rected as  to  the  parts  wherein  he 
has  not  made  out  his  title,  should 
be  found  against  him  on  the  trial. 
— JVood  B,  disseniiente, 

lb. 


5.  A  vicar;  proving  perception  of 
;3mall  tithes,  (where  the  Crown,  and 
tho^e  claiming  under  it,  have  never 
received  or  dealt  with  other  tithes 
than  those  of  corn  and  grain,)  held 
entitled  to  demand  tithes  of  agist- 
ment, turnips  and  potatoes;  although 
such  tithes  have  never  before  been 
received  by  his  predecessors;  and 
that,  although  the  documentary 
evidence  adduced  in  support  of  the 
vicar's  claim  refer  to  *'  small 
tithes,"  an^not  "  all  small  tithes;"  ' 
and  although  it  appear  that  a  pen- 
sion or  portion  is  payable  out  of  the 
vicarage  to  the  superior. 

Semblcy  there  must  be  an  express  grant 
of  such  small  tithes  to  the  impropri- 
ator, or  an  express  exemption  of 
them  out  of  the  vicar«age,  or  an 
actual  perception  of  them  by  other 
persons  proved,  to  take  away  the 
vicar's  right. 

Kennicott  v.  Watsofiy  and  others  -  350 


TITLE. 

(As  Lord  of  Manor,  to  Allotment 
under  InclosureAct,) 

1.  To  make  title  to  an  allotment  un- 
der an  Inclosure  Act,  of  d  sixteenth, 
to  be  set  out  for  the  person  claiming 
to*  be  Lord  of  a  certain  manor,  it  is 
sufficient,  on  the  trial  of  an  issue 
under  the  Act,  to  show  that  he  is 
owner  of  the  soil.  It  need  not  be 
proved  that  there  is  such  a  manor 
existing  inIaw,or  that  the  claimant 
is  Lord,  properly  so  called. 

Sfnith  v.  Smith ^  1 1 


534 


VARIANCE, 


VENUE. 


TRIAL 
(Notice  qf,J    . 

Vide  Notice. 

(Postponement  of.) 
Vide  Information. 


USAGE. 
(Of  what  it  is  evidence.) 
Vide  Endowment. — Evidince. — 

G&ANT. 


V. 

VARIANCE. 

A  Variance  between  the  affidavit  in 
support  of  a  mclion  for  an  injunc- 
tion, and  the  bill,  in  the  date  of  the 
bill  of  exchange  on  which  the  de- 
fendant had  commenced  proceed- 
ings at  Law,  is  sufficient  ground 
for  dissolving  an  injunction  obtain- 
ed thereon,  and  the  Court  will^  on 
motion,  dissolve  it. 

Wattkworth  v.  Pitcher  *    -    -     189 


VENDOR  AND  PURCHASER. 

The  Court  will  not  interfere  to  assist 
a  purchaser  for  valuable  considera- 
tion, of  an  estate  seized  under  an 
extent  against  the  vendor,  for  which 
the  purchaser  has  paid  the  principal 
part  of  the  purchase-money,  and 
offers  to  pay  the  remainder  to  the 
Crown,  or  to  give  up  the  estate  on 
satisfaction  made  to  himself. 

Such  things  are  matter  of  arrange- 
ment, and  can  only  be  effected  by 
the  consent  of  the  Crown. 

Rex  V.  Hollier    -----    394. 


VESIRE  FACIAS. 
Vide  Service  of  Process^  N*  a. 

VENUE. 

1.  A  defendant,  in  an  information  at 
the  suit  of  the  Attorney  General,  is 
not  entitled  to  a  change  of  venucy 
without  his  consent. 

Attorney  General  y.  Smith  -    -     113 

2.  This  Court  will  order  a  plaintiff 
showing  cause  against  a  rule  for 
judgment,  &s  in  case  of  a  nonsuit, 
for  not  proceeding  to  trial  accord- 
ing to  notice,  where  the  venue  has 
been  changed  to  a  county  where  no 
assizes  are  held  in  the  spring,  to 
consent  that  the  venue  shall  be 
brought  back  to  the  original  coun- 
ty, that  the  trial  may  be  brought 
on  without   further  delay. 

Ellison  v.  Coaih    -----     16 


WITNESSES. 


WRIT   OF   ERROR. 


535 


VICAR. 

Vide  Endowment.  —  Tithes. 
Costs. — Evidence. — Issue. 


w. 


WILL. 


Vide  Lapse  of  Leo  act. 


WITNESSES. 

(Examination  of  by   Examiner,  on 
Interrogatories,) 

1.  The  Examiners  of  this  Court  have 
no  authority  to  examine  witnesses 


at  a  greater  distance  from  London 
than  ten  miles,  unless  hy  consent: 
and  such  consent  must  he  express. 


They  may  examine  witnesses,  brought 
up  to  town  from  any  part  of  the 
kingdom:  sed  gwtre,  whether  a 
subpcena  lies,  to  bring  the  witnesses 
to  London. 

Ivatt  V.  Ward 81 


2.  Vide  New  Trial,  N-  2. 

WRIT  OF  ERROR. 
FiWcBail,  N»K 
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